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MEMORIAL SERVICES IN HONOR 
OF GUY T. HELVERING 


On December 8, 1947, the Bar Association of the State of Kansas held a 
memorial service in the Federal Building at Topeka, Kansas, in honor of the 
late Guy T. Helvering, Judge of the United States District Court for the Dis- 
trict of Kansas. A fine portrait painting of Judge Helvering which had been 
painted by Dwight V. Roberts of Kansas City, Missouri, and which had been 
presented to the Bar Association of the State of Kansas by Mr. Robert L. 
Helvering of Marysville, Kansas, was unveiled. 


The program was arranged by the Memorial Committee of the State 
Bar Association and was presided over by D. Arthur Walker of Arkansas City, 
Kansas. Honorable Dallas W. Knapp, President of the State Bar Association, 
presented the portrait of Judge Helvering to the United States of America and 
the same was unveiled by Miss Jane King, a grandniece of Judge and Mrs. 
Helvering. The portrait was accepted on behalf of the United States of 
America by Honorable Orie L. Phillips, Senior Circuit Judge, United States Cir- 
cuit Court of Appeals for the Tenth Circuit and a eulogy to Judge Helvering 
was delivered by Honorable Arthur J. Mellott, Judge of The United States 
District Court for the District of Kansas. Beryl R. Johnson, Secretary of the 
Association had arranged for attractive programs of the ceremony to be printed 
with a cut of the portrait which was printed as a front piece and invitations 
had been extended to many guests to attend the program and the list of notable 
and distinguished members of the bench and bar who attended the ceremony 
included Hon. Alfred P. Murrah of the Circuit Court of Appeals, Hon. John S. 
Dawson, formerly Chief Justice of the Supreme Court of Kansas, Hon. Homer 
Hoch, Justice of the Supreme Court of the State of Kansas, Hon. Hugo T. 
Wedell, Justice of the Supreme Court of the State of Kansas, Hon. Thomas 
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M. Van Cleave, past President of the State Bar Association, Hon. Thomas 
Lillard, President Elect of the Bar Association, and Hon. E. R. Sloan, formerly 
Justice of the Supreme Court of the State of Kansas; representatives from the 
Internal Revenue Department of Washington, D.C., and the State of Kansas, 
and many others that space will not permit the mention of at this time. 


It was a proper and fitting tribute to a great jurist who was respected and 
loved by all who knew him. 
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DEMURRERS AND RES JUDICATA 


_ By ScHuYLeR W. JACKSON 
Associate Professor of Law, Washburn University Law School 


The application of the doctrine of res judicata to rulings and judgments 
entered after the filing of demurrers to pleadings presents a problem which 
has given the courts some difficulty. This incomplete review of the Kansas 
decisions upon the subject is made entirely without thought of being critical 
and only with the thought that while it may show some divergencies in the 
decisions, it may perhaps throw some small amount of additional light upon 
the problems involved. 

The solution of the problem is of practical importance since upon its 
solution often depends the proper time for the bringing of an action or the 
taking of an appeal. 

We shall treat only of demurrers to pleadings herein. Judgments following 
demurrers to the evidence are perhaps less troublesome and are at any rate 
excluded from present consideration. 


The question of applying the doctrine of res judicata may arise as to 
demurrers in at least two situations during the course of a lawsuit. First, where 
a demurrer is overruled or sustained to a pleading, and a final judgment is 
then entered. Second, where an order is made as to a demurrer directed at 
one of the pleadings and the action thereafter continues. 


Taking up the question of a final judgment entered after a demurrer has 
been sustained or overruled, it will be found that the courts of the country 
are generally pretty well divided between two views as to how far the judgment 
is to be considered res judicata as to the merits of the action. Of course, if the 
demurrer has not involved the merits or matters of substance and has resulted 
only in the abatement of the action, all courts seem to hold that another action 
may be maintained. 

The two divergent rules followed by various courts have been stated 
as follows: 


Rule 1, that after a final judgment entered after an order on a demurrer, 
no second action may be brought alleging the same facts, or negativing the 
positive allegations made in the first action, but the omission of essential 
allegations may be corrected in a second action. 


Rule 2, the judgment is an adjudication of the whole matter in dispute 
and concludes not only the issues passed upon, but also those which could have 
arisen if the proceedings had continued. (See cases cited in Clark on Code 
Pleading, 2d ed., p. 530.) 

It would seem that the Kansas Supreme Court has generally followed the 
first rule, at least until recent decisions. In Burris v. Burris, 140 Kan. 208, 34 
P. 2d 127, the fifth paragraph of the syllabus clearly and distinctly states the 
first rule. The opinion cites the case of Penguite v. General Accident & Life 
Ass'n, 126 Kan. 511, 268 Pac. 851, where former decisions of the court in 
support of the holding in the Burris case are cited. Incidently, it may be noted 
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that the rule of the Burris case seems to be approved by the Restatement, 
Judgments, section 50, comments c and e. See also annotations, 13 A. L. R. 
1104, 106 A. L. R. 437. 


However, in Stimec v. Verderber, 152 Kan. 582, 585, 106 P. 2d 708, we 
find the court clearly following the second of the two rules set out above. 
And remembering that a motion for judgment on the pleadings has long been 
held to be tantamount to a demurrer (Thresher Co. v. Nelson, 106 Kan. 716, 
189 Pac. 907, and many later cases), attention is directed to the case of Boyles 
v. Emery, 159 Kan. 300, 153 P. 2d 936. In that case there had been a former 
suit to construe a will and to determine the interests of the parties in a certain 
piece of real estate. In the former suit, Mrs. Boyles, one of the defendants 
therein claimed a lien on certain buildings apart from any question of the 
construction of the will. After the pleadings were in, it evidently appeared 
that there was no question of fact to be decided between the parties as far as 
the matter of the title of the real estate was concerned, and that all that 
remained for the court to do was to construe the will upon which the title 
of all the parties depended. The claim, or perhaps the cross-claim, of the 
defendant Boyles for a lien did involve the question of fact as to whether the 
defendant had paid for the buildings. It seems to have been agreed that the 
defendant might withdraw her cross-claim for a lien without prejudice and 
that plaintiff in the suit would file a motion for judgment on the pleadings. 
In any event, that was what was done. The district court sustained the plaintiff's 
motion for judgment on the pleadings and gave judgment determining among 


other things that defendant Boyles owned only a life estate in the farm. But 
the journal entry of the district court in this first suit read: 


“It is Further Ordered by the Court, that the record show that as a result of the 
dismissal, without prejudice, by defendant Fanny Boyles, of her claim for a 
lien upon certain improvements upon said real estate, no adjudication relating 
to the same has been made by the court in this action.” (159 Kan. p. 301) 


Thereafter, Mrs. Boyles brought an independent action to establish her 
rights in the buildings and improvements. The plaintiff in the former suit, or 
its successors, defended upon the ground that the former suit had foreclosed 
Mrs. Boyles from asserting her lien, and that she was barred from maintaining 
the present suit under the doctrine of res judicata. In sustaining this contention 
and reversing the order of the trial court, the supreme court held: 


“When all the parties are in court and the court has jurisdiction to determine all 
issues directly involved in the action, a judgment therein entered becomes res 
judicata not only as to all matters specifically and formally determined but also 
as to all matters which might and should have been then determined.” (Syl. §1) 


Conceding that the improvements were part of the real estate, and that 
if Mrs. Boyles had made no claim to them they would have followed along 
with the rest of the real estate in the determination of title, the fact remains 
that the district court did reserve this question of the improvements from its 
adjudication. No one would gainsay the power of the court to reserve the 
question for later decision in the same suit. Did the court exceed its power 
when it left the matter open to be decided either in the same suit or a separate 
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suit? It may be pointed out that the second rule above as to judgments entered 
following demurrers is even more logically applied to judgments following 
a motion for judgment of the pleadings than when the judgment follows a 
mere demurrer since normally amendments are not allowed with the same 
liberality after such a motion (Thresher Co. v. Nelson, supra). Yet, considering 
the fact that there was a definite reservation of the question in the Boyles case, 
it is respectfully submitted that the rule of that case is hardly in accord with 
that of the Burris case supra. 


The correctness of the rule of the Boyles case is not here being questioned, 
and it may be noted that Judge Clark in the 1947 edition of his book on 
pleading states that in his opinion thé rule followed in the Boyles case is the 
preferable rule (Clark, Code Pleading, 2d ed, p. 531). Moreover, that such 
is the rule as to judgments in general, excepting only judgments following 
orders on demurrers, is amply demonstrated by the authorities cited in the 
Boyles case. But none of the cases cited with the exception of Stimec v. Verder- 
ber, supra, were cases of judgments entered following a ruling on a demurrer. 


For the time being, we shall leave the cases where we find a final judgment, 
and take up for discussion the effect of an order overruling or sustaining a 
demurrer to a pleading where no final judgment has been entered and the 
action is before the court for further proceedings therein. 


In Gas Service Co. v. Consolidated Gas Utilities Co., 150 Kan. 715, 96 
P. 2d 608, the second paragraph of the syllabus reads: 


“Appeal may not be taken from an order overruling a motion for judgment on 
the pleadings where a demurrer which raised the same question of law had 
previously been overruled and no appeal therefrom had been perfected in time.” 


The Gas Service Company case seems to have been followed in several 
later cases.’ 


The meaning of the rule laid down in the Gas Service Company case must 
be studied in detail. It will be seen to involve two questions, that of the right 
to appeal and also, the doctrine of res judicata. No one would question the 
proposition that a party may not extend the time for an appeal by refiling the 
same demurrer to the same pleading after time for appeal has expired 
(Weiskirch v. Lux, 154 Kan. 464, 119 P. 2d 451; Hendricks v. Wichita Federal 
Savings & Loan Ass'n, 156 Kan. 124, 131 P. 2d 889). But that was not what 
happened in the Gas Service Company case. There, the defendant demurred 
to the petition, the demurrer was overruled; the defendant then answered and 
the plaintiff filed a reply. When all the pleadings had thus been filed, defendant 
filed a motion for judgment on the pleadings. This motion, as said in the 
opinion, was equivalent to a new demurrer. But was it the same demurrer 
that had already been ruled upon? True, the same question of law was raised 
by the second demurrer filed to all the pleadings as had been raised by the one 
filed to the petition. But was that question res judicata? The Gas Service 
Company case seems to answer the question in the affirmative. Would the 


1 ag v. Sunflower Recreation Society, 151 Kan. 930, 101 P. 2d 891; Sowers v. Wells, 152 Kan. 


122, 102 P. 2d 980; Dwinnell v. Acacia Mutual Life Ins. Co., 155 Kan. 464, 126 P. 2d 221 
Drewichi v. Fidelity & Guaranty Fire Corp., 157 Kan. 569, 149 P. 2d 806; Sanik v. Shryock 
Realty Co. 156 Kan 641, 135 P. 34. 545. ta ee 
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answer have been the same if defendant had filed a demurrer to the reply 
(G. S. 1935, 60-718) which would have searched the record for the first 
insufficient pleading? 

Taking the rule of the case as laid down in the opinion, and in those 
cases which have cited it without comment, it would seem to be that unless 
an appeal is at once taken from an order overruling a demurrer to a petition, 
questions of law raised by the demurrer are forever res judicata both as to the 
trial court and the supreme court. In other words, if the trial court should 
later change its mind and decide that it had been wrong in overruling the 
demurrer to the petition, it could not enter a different ruling at a later stage 
of the litigation as to the questions of law therein involved. And seemingly, 
the supreme court would be bound to follow in the footsteps of the trial court 
although both courts were now convinced that the first ruling was erroneous. 
That this is not the usual rule seems clear. 


In Tootle v. Coleman, 107 Fed. 41, at page 47, in a case arising from 
Kansas, Judge Sanborn said: 


“It is insisted that the ruling of the court in striking the plea of this judgment 
from the original peg rendered the question whether or not it was properly 
pleaded in the reply res adjudicata. But the two questions are not the same, and 
a court is not estopped before the trial of a case from correcting any erroneous 
ruling it may have made in the settlement of the pleadings.” 


In Fitzgerald v. Merard Holding Co., 106 Conn. 475, 138 Atl. 483, 54 


A. L. R. 361, the court said: 


“If the court was of the opinion that the former demurrer was correctly decided, 
it was proper to treat it as the law of the case. If it was of a contrary opinion, it 
was not required to so treat it, but ought to have determined it in accordance 
with its view of the law. (p. 479) 


In Parks v. Monroe, 99 Kan. 368, 161 Pac. 638, we understand the court 
to have held in effect on page 371 and in the syllabus that neither the district 
court nor the supreme court is bound by the decision of a question of law 
rendered on a demurrer to a petition when considering a demurrer filed to an 
amended petition. Moreover, the court holds that failure to appeal from the 
former ruling was immaterial. And see, Miller v. Whistler, 153 Kan. 329, 
331, 110 P. 2d 744; Sporer v. McDermott, 69 Neb. 533, 535, 96 N. W. 232; 
and annotation, 13 A. L. R. 1104, 1120. 


Two later statements concerning the rule of the Gas Service Company 
case should be noted. In Hendricks v. Wichita Federal Savings & Loan Ass'n, 
156 Kan. 124, 131 P. 2d 889, which as pointed out above was clearly distin- 
guishable from the Gas Service Company case on its own facts, the court said: 


“The original ruling on the demurrer to the petition became the law of the 
case. The ruling was that the petition did state a cause of action. Unappealed 
from, that ruling became and remained the law of the case, in the absence of a 
changed ruling by the trial court or an amendment to the petition which materially 
affected the cause of action attempted to be pleaded. There was no appeal from 
the ruling, no changed ruling by the trial court and no final judgment has yet 
been rendered.” (p. 126) 
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The court in the above quotation seems to clearly say that the trial court 
might change its ruling upon the question of law at a later point in the case, 
irrespective of its former holding on the demurrer to the petition. But doubt 
is cast on the real meaning of the above statement by the further statement on 
page 127 to the effect that the time limit for taking an appeal from the ruling 
on the demurrer cannot be extended by the subsequent filing of a motion for 
judgment on the pleadings, citing Gas Service Co. v. Consolidated Gas Utilities 
Corp., supra. But if the trial judge is not bound by “the law of the case’ to 
rule the same way on the motion for judgment on the pleadings, and patently 
the pleadings are not in the same condition as when the demurrer to the 
petition was ruled upon (since an answer and reply are now on file) why 
could the defendant not appeal from the ruling on the motion for judgment 
on the pleadings? 

Further qualification of the rule seems to have been made in Sanik v. 
Shryock Realty Co., 156 Kan. 641, 135 P. 2d 545, where at page 646, the 
court states that the defendant might obtain a review of the question of law 
raised by the demurrer to the petition by appealing from the final judgment 
in view of the provisions of that section of the code now appearing as G. S. 
1945 Supp. 60-3314a. 

The rule, in the light of the last two mentioned cases, would seem to be 
that the trial judge might change his mind after ruling on the demurrer to the 
petition, say for example in ruling on a motion for judgment on the pleadings, 
but that the defendant cannot appeal from that ruling or any ruling subsequent 
to the demurrer to the petition which raises the same question of law until 
after final judgment. 


In the cases of Simmons v. Gill, 161 Kan. 123, 166 P. 2d 574; and Luttgen 
v. Ergenbright, 161 Kan. 183, 166 P. 2d 712, the trial court did sustain a 
motion for judgment on the pleadings after overruling a demurrer to the 
petition, and in both cases such action of the trial court was affirmed. It may 
be noted that in neither of the last two cases was the Gas Service Company 
case mentioned. 


Yet, the court cannot be said to have definitely eliminated the theory of 
the doctrine of res judicata from the nebulous phrase ‘‘the law of the case’ as 
that phrase is sometimes used in connection with an order upon a demurrer to 
a pleading. In Sanik v. Shryock Realty Co., supra, the doctrine was definitely 
said to have application after a ruling on a demurrer. The court said: 


“Under our code a ruling upon a demurrer is appealable, whether the demurrer 
be sustained or overruled (G. S. 1935, 60-3302, second) and we have repeatedly 
held that a ruling upon a demurrer from which no timely appeal has been taken, 
becomes — under the general doctrine of res judicata — the law of the case (citing 
cases).” (p. 645) 


It' is respectfully suggested that no mere order overruling a demurrer to 
a pleading is or should be considered res judicata. It is only when a final 
judgment is entered following the ruling on a demurrer that the doctrine of 
res judicata comes into the picture. (Cf. Sherburne v. Strawn, 52 Kan. 39, 34 
Pac. 405; Parks v. Monroe; Miller v. Whistler, both supra; DeLa Beckwith v. 
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Superior Court, 146 Cal. 496; Bancroft Code Pleading, sec. 226, p. 376; Clark, 
Code Pleading, 2d ed., sec. 84.) 


It will be argued that because the Civil Code of Kansas provides that a 
ruling on a demurrer is an appealable order, the Kansas rule should be different 
from the usual rule stated above. It is true that in many jurisdictions an order 
upon a demurrer is not an appealable order, but in naming the orders which 
shall be appealable G. S. 1935, 60-3302 provides: “First — A final order. 
Second — An order . . . that sustains or overrules a demurrer.” The statute 
does not make an order sustaining or overruling a demurrer a final order — 
simply an appealable order. The statute seems to recognize a clear distinction 
between the two. The order as to a demurrer is still an interlocutory order. 
To say that the doctrine of res judicata may be raised after such an order is 
to give to the order elements of finality. 


There are other interlocutory orders which are more commonly made 
appealable than orders sustaining or overruling demurrers. For example orders 
refusing or granting temporary injunctions or orders appointing or refusing 
to appoint a receiver. (G. S. 1935, 60-3302; 28 U. S. Code sec. 227; and see 
resume of statutes in 34 Yale L. J. 905.) Our research has shown no holding 
that an interlocutory order of these last types becomes res judicata before final 
judgment. There would seem to be no apparent reason for differentiation 
between these last orders and orders relating to demurrers. Both are inter- 
locutory, appealable orders. Attention is directed to the able discussion of res 
judicata and its non applicability to interlocutory orders by Mr. Justice Lehman 
in Bannon v. Bannon, 270 N. Y. 484, 1 N. E. 2d 975, 105 A. L. R. 1401. The 
New York decisions are quite applicable to Kansas procedure for it appears 
that appeals from interlocutory orders are as freely permitted under the New 
York Practice Act as under the Kansas Civil Code (N. Y. Civ. Prac. Act, 
sections 609, 611). 


In conclusion it is suggested that if the doctrine of res judicata be applied 
only to final judgments we may solve some of the difficulties which have 
produced some cases which to this writer, at least, seem inconsistent with each 
other. Following the suggestion, the late cases of Stimec v. Verderber and 
Boyles v. Emery, supra, might well be considered to state the correct and 
preferable rule. With the latitude nowadays extended to amendment before 
final judgment, there would seem little reason for differentiating between 
different types of final judgments. That was what the older Kansas rule 
apparently did. But if the Stimec rule is to be applied, certainly, it should 
only come into force after final judgment. 


If the suggested theory be adopted, it would, of course, be contrary to 
the holding in Gas Service Company v. Consolidated Gas Utilities Co., supra. 
The order on a demurrer would not be res judicata during the course of the 
same litigation, nor would a failure to appeal from the order prevent an appeal 
from a subsequent appealable order raising the same question of law. 


It is undoubtedly correct to hold that a mere refiling of the same demurrer 
to the same pleading will not start the time for appeal all over again, but the 
statute authorizes demurrers to the petition, to the answer and to the reply. 
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Our practice has long recognized the motion for judgment on the pleadings. 
This motion is especially suitable for an appeal since it often amounts to a 
motion for summary judgment and the opinion of the supreme court on such 
motion may well decide the case without the expense of a trial. This fact is 
recognized in the Federal Rules of Civil Procedure; see Rule 12 (c) as 
amended. Since the Kansas civil code apparently gives the right of appeal 
from an order on any demurrer, it would seem that the right as to this 
“demurrer” to all the pleadings should not be circumscribed. 


It might also be added, that if a multiplicity of appeals during the progress 
of the same action were feared, the doctrine of stare decisis is perhaps a 
powerful enough medicine to combat such a hypothetical plague. Moreover, 
we know of no decision which would compel a district court to stay proceedings 
in an action during an appeal on the same question of law already passed upon 
in a prior appeal. As a last resort, there is the legislature which could limit the 
right to appeal from interlocutory orders. But it may be noted that none of 
the cases cited above did involve the question of multiplicity of appeals. In 
those cases the appellant only sought to appeal the question once. 

The most recent cases would seem to be tending towards an adoption of 
the views expressed above. It would seem that this modern trend should be 
strengthened by future decisions of the courts. 
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SOME PROBLEMS IN PROBATE LAW* 


By SAMUEL E. BARTLETT 
of the Wichita, Kansas, Bar 


In the May (1947) JouRNAL appeared an address by me to the Wyandotte 
County Bar Association last April on probate problems. I am not presuming 
you have read it. Neither am I assuming you have not read it, and shall 
not repeat here what was there said. The field is so big that repetition is 
unnecessary. However, I should like to pursue further one matter that was 
there discussed. 


I 


It relates to the construction of wills. By probate code section 59-301 
probate courts have original jurisdiction: 


(8) Of trusts and powers created by wills admitted to probate, and of trusts and 
powers created by written instruments other than by wills in favor of persons 
subject to guardianship; to appoint and remove trustees for such trusts, to make 
all necessary orders relating to such trust estates, to direct and control the official 
acts of such trustees, and to settle their accounts; but this provision shall not affect 
the jurisdiction of district courts in such cases.” (Emphasis supplied.) 


Probate courts also have original jurisdiction, conferred by the same 
section, to admit wills to probate, grant and revoke letters testamentary, direct 
and control the official acts of executors, settle their accounts, order distribution 
of estates, and determine the devisees and legatees of decedents. 

The construction of a will, and the validity of any of its provisions, may, 
after probate thereof, be challenged and defended by proper procedure in the 
probate court. This is clear from the decisions. It is said in the decisions that 
at the final settlement the probate court has power to construe the will, to 
designate the devisees and legatees entitled to the property, and to determine 
all things necessary to the final winding up of the testator’s estate. (Bitzer v. 
Smith, 158 Kan. 83, 145 P. 2d 83.) This power in the probate court to construe 
a will is exclusive pending administration. (Azendorf v. Azendorf, 162 Kan. 
310, 176 P. 2d 535.) The power includes the power to determine that 
provisions of a will are invalid. (Bitzer v. Smith, supra.) 

If the estate is closed without a construction of the will and occasion later 
arises for its construction, it would seem that the original jurisdiction of the 
probate court may be invoked for that purpose. It also seems to be equally 
clear, if the jurisdiction of the probate court is not invoked, that another remedy 
is available, particularly in respect of testamentary trusts and powers. We still 
have the declaratory judgment act and the general equity jurisdiction of the 
district court. (G. S. 1935, 60-3127 et seq.; G. S. 1945 Supp. 59-301 (8).) 

It has been held that the declaratory judgment act is applicable to actions 
to construe wills. (Kistler v. Fitzpatrick Mortgage Co., 146 Kan. 467, 71 P. 
2d 882.) And wills have been construed by such actions since the enactment 
of the probate code. (Hagerman v. Hagerman, 160 Kan. 742, 165 P. 2d 431.) 


*Delivered at a Meeting of the Wichita Bar Asociation, held at the Lassen , Kan- 
sas, September 2, 1947. . RR Ta 
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As stated, the probate code expressly provides that the jurisdiction of 
probate courts over trusts and powers created by wills “shall not affect the 
jurisdiction of district courts in such cases.” And district courts have long and 
uniformly been held and recognized to have inherent jurisdiction to construe 
wills which create trusts and powers, either expressly or by necessary impli- 
cation. (Knox v. Knox, 87 Kan. 381, 124 P. 409.) The general rule is stated 
in Bogert on Trusts and Trustees as follows: 

“It is elementary that either the trustee or any other party having a financial 

interest in the trust may obtain from an appropriate court a construction of the 


trust instrument, and consequently advice as to the exact extent of the power and 
duties of the trustee, where there is doubt on the subject. 


“Equity has jurisdiction over all matters relating to trust property, and in the 
execution and administration of the trust, in all cases of doubt as to their rights 
and liabilities and what their conduct should be, trustees are entitled to and 
should seek instruction and direction from the court.” (Vol. 3, § 559.) 


In Achenbach v. Baker, 151 Kan. 827, 101 P. 2d 937 (decided May 4, 
1940), the first syllabus reads: 

“District courts having jurisdiction to deal with testamentary trusts, it follows 

that when a district court lawfully takes over from a probate court the supervision 

of such a trust, it thereby acquires full jurisdiction to exercise all powers ordinarily 


incident thereto, including the approval or appointment of trustees and their 
removal for cause.” 


If an action to construe a will is begun in a court of competent jurisdiction, 
service of summons is duly had, a guardian ad litem (if necessary) is duly 
appointed and duly acts, and the proceedings are otherwise regular, the parties 
thereto are bound. The judgment as to them, although under disability, is 
binding to the same extent as a judgment against an ordinary litigant. (Reuner 
v. Black, 150 Kan. 834, 96 P. 2d 626.) 


The jurisdiction of the court is not restricted to power to decide a case 
rightly, but includes power to decide it wrongly. (Eberhardt Lumber Co. v. 
Lecuyer, 153 Kan. 386, 110 P. 2d 757.) The petition, of course, should state 
a cause of action; but our supreme court has held that a petition which states 
no cause of action will sustain a judgment, good against collateral attack, if it 
contains sufficient matter to challenge the attention of the court as to its merits. 
(Investment Co. v. Wyandotte County, 86 Kan. 708, 101 P. 1097; Head v. 
Daniels, 38 Kan. 1, 15 P. 911; Wyandotte County v. Investment Co., 80 Kan. 
492, 103 P. 996; McPherson v. Martinson, 115 Kan. 828, 224 P. 907; Rowe v. 
Palmer, 29 Kan. 337.) 


“Where the interpretation of a will was properly drawn in question, the judgment 
of a district court of competent jurisdiction, whether correct or not, is a finality 
—where all parties concerned in the will and in the judgment were properly 
impleaded, and where no appeal was taken from that judgment within the time 
allowed therefor by the code of civil procedure.” (Cross v. Hodges, 124 Kan. 
672, 261 Pac. 585, Syl. 2.) 


II 


The next question I shall discuss relates to elections in nonresident testate 
decedent estates. 
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In cases of nonresident testate decedents devising real property in this 
state, questions frequently arise as to the election of the surviving spouse, 
and the law of domicile may become important. The common-law rule relat- 
ing to elections still prevails in some of the states and the presumption at 
common law is that the testamentary provisions for the wife of the testator 
are in addition to her dower or statutory interest, unless the will by express 
language or necessary implication provides otherwise. (Schouler on Wills, 
Executors and Administrators, 6th ed., vol. 4, § 3204; see Bolling v. Bolling, 
88 Va. 524, 14S. E. 67; Roessle v. Roessle, 142 N. Y. S., reversed 148 N. Y. S. 
659; R. I. Public Laws, 1942, ch. 1119; Atkinson v. Staigg, 13 R. I. 725.) 


In other states, and by far the most of them, it is provided by statute 
that, unless the contrary appears from the will, the provisions of the will are 
in lieu of dower or statutory interest, and the widow is required to elect. (See 
Annotation, 105 A. L. R. 271, et seq.) In most of the states it is also provided 
that the surviving spouse must within a prescribed time refuse to accept the 
provisions of the will, or she will be deemed to have elected to take under it. 
(Ill. Rev. Stats. 1941, ch. 3, § 172; Mason’s Minn. Stats. 1940 Supp., § 8992-47; 
Pa. Laws, 1939, p. 705, 20 Pa. Stats. § 266; as representative of the group.) 
In other states, like Kansas, if the surviving spouse fails to elect, she is deemed 
to have taken under the law. (G. S. 1945 Supp. 59-603.) 


Thus a number of situations may arise: 


(1) Where the common law prevails in the state of domicile and the 


surviving spouse has accepted, consistently with the provisions of the will, 
both such provisions and her dower. In this situation the rule as to real prop- 
erty in this state has been declared to be that the surviving spouse has the 
right of election pursuant to the laws of this state. (Larned v. Larned, 98 
Kan. 328, 158 P. 3.) 


(2) Where the statutory rule, which has been stated, prevails in the state 
of domicile and the surviving spouse, in substantial compliance with the laws 
of this state, has there by affirmative act elected to accept the will, or to 
renounce the will and take under the law. In this situation, if the election is 
made in the state of domicile in accordance with the laws of that state, the 
surviving spouse is bound here by such election. (Martin v. Battey, 87 Kan. 
582, 125 P. 88, Ann. Cas. 1914 A, 440; In re Washburn’s Estate, 32 Minn. 
336, 20 N. W. 324; in re McAllister’s Estate, 135 Minn. 357, 160 N. W. 1016, 
L. R. A. 1917 C, 504.) 


(3) Where the statutory rule prevails in the state of domicile, and the 
further rule is that, if the surviving spouse within a prescribed time fails to 
renounce the provisions of the will made for her, she is deemed to have 
accepted such provisions; and she remains silent as to any election. In this 
situation, greater difficulty arises. Silence on the part of the spouse amounts 
to an election, in the state of domicile, by her to accept the provisions of the 
will; but such silence in this state amounts to an election to take under the 
law. Presumably, in such a situation, the spouse in the state of domicile will 
ultimately accept the benefits of the will, and such acceptance, if inconsistent 
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with taking by the law of intestate succession, may be recognized and control 
as an election im pais, and be binding as to the real property in this state upon 
the theory that a beneficiary under a will cannot accept the benefits thereof 
and avoid its burdens. (Reville v. Dubach, 60 Kan. 572, 57 P. 522; Medill v. 
Snyder, 61 Kan. 15, 58 P. 962, 78 Am. St. Rep. 307; Williams v. Campbell, 
85 Kan. 631, 118 P. 1074; Selzer v. Selzer, 146 Kan. 273, 69 P. 2d 708, 116 
A. L. R. 1; Hughes v. Hughes, 152 Kan. 720, 107 P. 2d 672; Nusz v. Nusz, 
155 Kan. 699, 127 P. 2d 441.) This rule applies in general, and no reason 
appears why it should not apply, in particular, where a surviving spouse is 
involved. However, elections 7m pais have not been passed upon by the supreme 
court in any case arising under the probate code. If there has been no election 
of any kind, either in pais or otherwise, the law of Kansas is said to control as 
to real property in this state. (Larned v. Larned, 98 Kan. 328, 158 P. 3.) 


Ill 


Another question frequently arises in connection with the sale by an 
executor of a testate decedent’s real estate. If the will does not give the execu- 
tor power to sell, proceedings for the sale thereof pursuant to Article 23 of 
the probate code, regularly conducted in the same manner as proceedings for 
the sale thereof in intestate cases, will, I think it is generally agreed, vest in 
the purchaser whatever title the testator had, freed from the debts and obli- 
gations of the decedent. Citation of authority to this effect seems unnecessary. 
(See Staker v. Gillen, 143 Kan. 212, 53 P. 2d 821.) 


However, a more difficult question presents itself when the will contains 
a power of sale and the sale thereof is made pursuant thereto by the executor 
without court order or approval. The pertinent code section reads: 


“59-1413. Sale under will. If a will authorizes the executor to sell real estate, 
he, or an administrator with the will annexed, may exercise such power without 
any order of the probate court, unless the will provides otherwise.” 


If the will provides for the sale of real estate the executor is not required 
— in the absence of contrary provisions in the will itself — to obtain authority 
from the probate court to make such sale. The probate code specifically so 
provides. (Sheedy v. Willoughby, 157 Kan. 508, 142 P. 2d 801.) 


A testator may lawfully clothe his executor with power to sell real estate 
without the necessity of receiving the sanction of the probate court as a pre- 
requisite to such sale. And purchasers of property from an executor are not 
bound to inquire into his powers beyond ascertaining that a duly probated 
will empowers him to sell; they may deal with him in full confidence. If he 
transcends his authority, or fails properly to account for the proceeds, he is 
responsible to heirs, devisees and creditors, but the purchasers without notice 
of his improper conduct are not affected. (Linn County Bank v. Grisham, 
105 Kan. 460, 185 P. 54.) 


Mr. Justice Dawson, speaking for the supreme court, said: 
“It is difficult to see how more simple and explicit language could have been 
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employed to express the testator’s purpose to clothe the executrix with the power 
which these appellants dispute; and there can be no question that such power 
can be granted by a testator. The — of an executor are those which are 
conferred upon him by the will and do not necessarily depend upon the action 
of the probate court. The probate court determines the authenticity of the will, 
but the executor derives his power, not from the court, but from the testator. . . .” 


“This power of the executor should never be captiously drawn in question. That 
would handicap the efficient discharge of his trust. Prospective buyers would 
fear to deal with him, and consequently the estate in his hands would suffer. 
And so the general rule is that purchasers are not bound to inquire into his powers ; 
they may deal with him in full confidence. . . . If the executor transcends his 
ages he is responsible to heirs, devisees and creditors, but the vendees cannot 
affected unless they have notice of the executor’s improper conduct.” 


What I have just quoted from Justice Dawson’s opinion is the general 
rule. The New York Court of Appeals had before it the exact question, 
whether a sale by an executor under a power contained in the testator’s will 
freed the property sold from the debts and obligations of the decedent. That 
court, in a well reasoned opinion, said: 


“All of the statutes relating to the sale of the real property of a decedent for 
the payment of his debts have been passed to provide a way, where one does 
not otherwise exist, to enable general creditors to secure payment of their claims 
out of such property when there is an insufficient amount of personal assets. It 
is not intended that such statutes shall take the place of adequate testamentary 
provision. The statutes do not contemplate the exercise of jurisdiction to sell 
the real property of a decedent when — to the commencement of the proceeding 
there has been a sale under a valid power contained in the will. It does not 


matter in such case whether the B apm of sale is imperative or discretionary.” 


(Personeni v. Goodale, 199 N. 323, 92 N. E. 754.) 


The court, after citing and quoting from many cases, held that where 
an executor wastes the proceeds of real estate sold under a valid power of 
sale contained in the will, so that there is not sufficient money to pay the 
debts of the decedent, the remedy of the creditors is to enforce the personal 
responsibility of the executor. In other words, the respective parties — pur- 
chasers, executors, and creditors — are in exactly the same position as they 
would have been if the property had been sold pursuant to Article 23 of the 
probate code. 


The New York decision is fortified in this state by the probate code sec- 
tion which expressly states that the executor may make the sale without court 
order or approval; but I suppose we shall continue to require bond in such 
cases to protect the purchaser, until, if ever, our supreme court expressly holds 
that it is unnecessary. 


One other question arises. It is that the will of the decedent may sub- 
sequently be set aside, or a later will may be discovered and probated, within 
the time limited. This possibility, like the poor, we have with us always. By 
a later will real estate, sold by an administrator to pay debts, may be specifically 
devised, while other real estate of the decedent not sold by the administrator 
is not specifically devised and should be first taken for that purpose. Does 
this invalidate the sale? Code section 59-2206 provides: 
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“No probate proceedings commenced by a representative shall abate by reason 
of the termination of his authority.” 


It is further provided: 


59-1713. Termination of authority not to invalidate acts. All the acts of a 
fiduciary as such, before the termination of his authority, shall be as valid to all 
intents and purposes as if such fiduciary had continued lawfully to execute the 
duties of his trust.” 


It is further provided: 


59-707. Effect of will on administration. If, after the appointment of an 
administrator, a will is admitted to prabate, the power of such administrator shall 
cease, and he shall proceed to final accounting. The new executor or administrator 
with the will annexed shall continue the administration.” (Emphasis supplied.) 


It is also provided: 


“59-2407. Effect of appeal. An appeal from an order admitting a will to probate 
shall not suspend the operation of the order until the appeal is determined, but 
no distribution to heirs, devisees, or legatees shall be made pending appeal. . . .” 


In Ohio, from which state much of our original probate law was taken, 
it was held that proceedings for the sale of real estate duly had by the former 
administrator were not rendered void by the subsequent probate of the will. 
(Barkaloo’s Administrator v. Emerick, 18 Ohio 268; Gasienica v. Dec, 31 
Ohio App. 503, 166 N. E. 692.) How far our court will ultimately go, one 
way or the other, remains an unsolved probate problem. In the meantime the 
facts and circumstances of each individual case should largely determine the 
risk involved and whether it may safely be assumed, for the facts and circum- 
stances of the particular case no doubt will and of course should determine 
how far the court will go, one way or the other, in any particular case to be 
decided. 


Chief Justice Harvey, speaking for the court in a recent decision, in which 
an appeal was alleged to have been taken from an order admitting the will 
to probate, said: 


“When the will was admitted to probate and the executor was appointed and 
qualified, he had authority under the statute to proceed to administer the estate. 


This is true even though an — had been regularly taken promptly. The 
executor had authority to collect the assets of the estate, have appraisement made, 
give notice to creditors; valid claims against the estate might have been presented 
and allowed, and everything could have been done except making distribution to 
heirs, devisees or legatees, and had an appeal been properly taken a final account 
of the executor might have been presented and approved.” (In re Estate of Dudley, 
159 Kan. 160, 163, 152 P. 2d 678.) (Emphasis supplied.) 


____ The exact question here being discussed was neither presented nor decided 
in the case from which I have just quoted, but the language of the opinion 
may have significance. How much significance, if any, I do not venture to say. 


IV 


Another question that frequently arises in the administration of a dece- 
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dent’s estate is the collection of debts from nonresidents of the state. When 
resort to suit for the collection of such debts becomes necessary, the adminis- 
trator is confronted with the common-law rule that in the absence of statute 
an administrator may not sue outside the state of his appointment. (Mansfield 
v. McFarland, 202 Pa. 173, 51 A. 763.) The rule, however, does not apply 
to a voluntary payment (Restatement, Conflict of Laws, § 480b) and has been 
abrogated in more than half of the states. (See Statutes of the Several States. ) 


The rule is abrogated in this state by the code section which reads: 


“59-1708. Nonresident fiduciary may sue and be sued. A fiduciary duly appointed 
in any other state or country may sue or be sued in any court in this state, in his 
capacity of fiduciary, in like manner and under like restrictions as a nonresident 
may sue or be sued.” 


In those states where the rule has been abrogated, the local statute gov- 
erns and should be complied with. In other situations, it is held that the dis- 
ability attaches only to the person of the plaintiff and not to the subject matter 
of the action, and for that reason the disability to sue must be seasonably and 
properly pleaded by way of abatement; otherwise it is waived. (Fort Fairfield 
Nast Co. v. Noltemier, 135 Me. 8d, 189 A. 415; Annotation, 108 A. L. R. 
1282.) But the only safe course to pursue in such cases is to take out ancillary 
administration in the state where the suit is to be filed. (Mansfield v. McFar- 
land, 202 Pa. 173, 51 A. 763; Putnam v. Pitney, 45 Minn. 242, 47 N. W. 790.) 


Even then, a number of situations may exist in which there may be con- 
flicting claims by administrators appointed in different states of the right to 
collect the same debt by suit. Thus, a debtor may be so situated as to be readily 
subject to process in several states. In such cases it has been held that priority 
of time in bringing suit should be the determining factor, and that the second 
suit should be dismissed or that a stay be granted pending the disposition of 
the prior action. (See Conflict of Laws in Administration of Decedents’ Intan- 
gibles, 28 Iowa Law Review 422, March, 1943; Beale on Conflict of Laws, 
vol. 3, § § 471.1-471.11.) 


Where an administrator has been appointed at the domicile of the debtor 
and a statute of that state permits a foreign administrator to sue, it has been 
held that the local administrator should have preference in suits in that state, 
even though the foreign administrator instituted suit before the local appoint- 
ment, if the action had not yet gone to judgment. (Broughton v. Bradley, 34 
Ala. 694.) Where, however, there is no local administrator appointed, the 
choice between two contending foreign administrators is usually resolved in 
favor of the one appointed at the domicile of the decedent. (New York Trust 
Co. v. Riley (Del.) 16 A. 2d 772, affirmed in Riley v. New York Trust Co., 
315 U. S. 343, 62 S. Ct. 608, 86 L. Ed. 885.) 


V 


One other matter, and I shall close. It relates to guardianships. Upon 
the death of the ward the guardianship terminates (G. S. 1945 Supp. 59-1812), 
and the powers and duties of the guardian are limited to the making of a final 
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account and the payment and delivery of the assets to the executor or admin- 
istrator of the decedent's estate or other person entitled thereto. (G. S. 1945 
Supp. 59-2270.) 

In some cases creditors, whose claims were not paid during the lifetime 
of the ward, have undertaken to establish their demands in the guardianship 
proceeding after the death of the ward and to obtain an order that the guardian 
pay them. It does not seem that this can be done, but that the claim can be 
established only by its exhibition and allowance in the decedent's estate pro- 
ceedings. At least this is the holding in other states with statutes like ours. 
(Greever v. Greever, 316 Mo. 308, 289 S. W. 586; Keefe v. Grace, (Neb.) 
6 N. W. 2d 59; Hyden v. Wilkinson, 187 Okla. 348, 102 P. 2d 887; Easterline 
v. Bean, 121 Tex. 327, 49 S. W. 2d 427; State ex rel v. Prater, 18 Wash. 2d 
546, 140 P. 2d 272; Somers v. Boyd, 48 Oh. St. 648, 29 N. E. 497; In re Liver- 
more’s Estate, 132 Cal. 99, 64 P. 113, 84 Am. St. Rep. 37; Whittemore v. 
Coleman, 239 Ill. 450, 88 N. E. 228; Cornelison v. Million, 138 Ky. 416, 128 
S. W. 316; Board of Commissioners v. Pardue, 214 Ind. 579, 16 N. E. 2d 
884; Armon v. Craig, 203 Iowa 1338, 214 N. W. 556; Winjum v. Jester, 191 
Minn. 294, 253 N. W. 881.) 
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THE WORKMEN’S COMPENSATION ACT 
FROM THE CLAIMANT’S VIEWPOINT* 


By E. P. VILLEPIGUE 
of the Wichita, Kansas, Bar 


I have been asked to discuss the workmen’s compensation Act from the 
claimant’s viewpoint. The time allotted is short so this discussion will be 
limited to the points which I believe are most confusing to the claimant's 
attorney, the interpretation put upon various sections of the Act by decisions 
of our Supreme Court, and certain fundamental parts of the Act which are 
most important to an attorney representing the claimant. 

The matters discussed will be First: computation of average wages; Sec- 
ond: computation of partial dependency under the Act; Third: the measure- 
ment of disability, and Fourth: parts of the Act most important to the claim- 
ant’s attorney. 

First the computation of average weekly wages. I believe that many 
claimants’ attorneys make the mistake of agreeing on average weekly wages 
without carefully examining the statute relative thereto, and cases on. this 
point. It must be borne in mind that average weekly wages on which com- 
pensation is to be predicated may in some instances exceed the actual wages 
received by the claimant. Where the number of hours worked per week is 
governed by federal contract our Supreme Court has held that we find the 
weekly wages by multiplying the hourly wage by the number of hours speci- 
fied in the contract. In all other cases the average weekly wage must be 
computed. 


The original section of the Act, 44-511, provides the method by which 
average weekly wage and average annual earnings are to be figured. The 
original Act became effective July 1, 1927. Since then each legislature has 
made some amendments and the original Section 44-511 has been amended 
by our Legislatures of 1933, 1939 and 1941, and it appears that the legisla- 
ture is trying to obtain a statute that would provide a measuring rule that 
could be used in all cases. Our Supreme Court, in several decisions, more in 
particular Workman v. Kansas City Bridge Company, 144 Kans. 139; Morris 
v. The Garden City Company, 144 Kans. 790; and Baker v. Western Power 
& Light Company, 147 Kans. 571, attempted to define this section. These 
decisions, however, were all made prior to the amendments in 1941. As the 
Statute now stands the term “wages” means the rate at which the services 
rendered is recompensed under the contract of hiring in force at the time of 
the accident. Prior employment with the same or different employers cannot 
be considered. The wage of a part time employee, for the purpose of com- 
pensation, is computed the same as a full time employee in the same or similar 
work. In any case, you must ascertain first the hourly rate, second the cus- 
tomary number of hours constituting a day, and third the customary number 
of days constituting a week. Where the wage is fixed by the hour, you mul- 


*Delivered at a 1947 meeting of the Wichita Bar Association at Wichita, Kansas. 
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tiply the hourly rate by the customary number of hours constituting an ordinary 
day in the character of work involved, and then multiply by the customary 
number of days constituting a week. If there be no customary number of work- 
ing hours per day in the character of the work involved, the Commissioner 
rules that a period of time prior to the accident, not exceeding six months or 
so much thereof as the period of employment extended, should be taken and 
the number of hours per day the employee worked most regularly used as the 
customary number of working hours per day. When however there is no cus- 
tomary established working hours per day, and it becomes necessary to look 
at the work record to determine the number of hours worked most regularly, 
if such record discloses that as much as 8 hours or more of work has been 
done or demanded in the period of six months or less prior to the accident, 
8 hours will be taken and adopted as the established and customary working 
hours a day. Where the employment is on new work and there is no prece- 
dent, the Commissioner rules the customary number of hours worked per day 
by a workman in similar employment or in the same employment shall be 
used as the measuring rule. The Act provides that the customary number of 
working days per week shall be established by that number which the employee 
worked regularly, but in no case less than five. Where there is no precedentas 
to the customary number of working days per week the Commissioner rules 
that the same formula as previously stated be used to establish the customary 
number of working days per week. 


The average weekly wage is particularly important in a case where a 
man is totally disabled for a while and later partially disabled, because the 
Act then provides that the compensation due after the period of total dis- 
ability shall be 60% of the difference in the wage he was earning prior to 
the injury and that which he is able to earn following injury. In some instances 
where a man received high wages at the time of injury he is still entitled to 
maximum compensation, although he may be again employed. Under the 
present statute he would be entitled to maximum compensation when 60% of 
the difference in his wage amounts to $33.33 or more, a week. 


If board and lodging are furnished as a part of the wage they shall be 
included at $5.00 per week, unless the value thereof is otherwise fixed at the 
time of hiring. In Copeland v. Martin Metal Manufacturing Company, 141 
Kan. 725, it was held that where the Commissioner found that out of an 
expense account of $30.00 per week $15.00 was used for meals and lodging, 
such items for meals and lodging were properly computed as a part of the 
weekly wage. 


For example, assuming that a salesman receives $20.00 per week and 
while traveling away from home he received $15.00 a week expenses, of which 
$10.00 per week is for board and lodging, his regular wage would be 52 x 20, 
or $1040.00. Assuming that he traveled 15 weeks, his board and lodging 
would be 10x15, or $150.00. His annual wage would be $1040.00, plus 
$150.00, or $1190.00. His average weekly wage would be $1190.00 divided 
by 52, or $22.88. If he worked only a proportionate part of a week it would 
have to be computed accordingly. 
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Earnings for overtime must also be added to secure the average weekly 
rate. The Commissioner with reference to overtime holds that the amount 
earned by the workman for overtime during the period of six months prior 
to the accidental injury, or for such period of time as the workman was 
employed, should be averaged and added to the amount determined as average 
weekly wages. Overtime earnings are to be averaged by dividing the total 
amount of overtime earnings by the number of weeks worked, but not exceed- 
ing a period of 26 weeks prior to the accident. In all cases, whether governed 
by the Fair Labor Standards Act or not, in computing the workman’s average 
weekly wage for the purpose of determining the rate of compensation he 
must be given credit for overtime earned and such services cannot be dimin- 
ished by reason of the fact that in some of the weeks he did not get full time 
according to the customary working days per week in the character of work 
involved. 


Computation of partial dependency under the Act is another point on 
which there is considerable conflict of opinion. Where the deceased workman 
leaves persons wholly dependent they are entitled to 3 times his annual wage, 
not exceeding $5,000.00, and not less than $2500.00, and burial expenses to 
the extent of $150.00, and medical expenses necessary prior to death. Where 
the workman leaves no one wholly dependent, but leaves persons partially 
dependent it is entirely a different picture. In such a death case it is necessary 
to compute average annual wages and average annual contributions during 
two years preceding the injury. The Statute 44-510 2(b) provides that where 
a workman leaves only partial dependents that such partial dependents shall 
receive such percentage of the sum provided for total dependency as the con- 
tributions which the deceased made to the support of such dependents during 
two years preceding the injuries bears to his average annual earnings during 
such two years. This statute was interpreted by our Supreme Court in Kelly v. 
Lassen Hotel Company, 161 Kans. 444, and in substance average annual con- 
tributions are computed the same as average annual earnings. For example: 
Assume that a workman was employed 50 weeks during the two years pre- 
ceding the accident causing his death, and that he contributed $500.00 to par- 
tial dependents. The average weekly contributions during the two years pre- 
ceding the accident causing the death will be $500.00 divided by 50, or $10.00. 
The $10.00 is then multiplied by 52, making $520.00 as average annual con- 
tributions during the two years preceding death. Now, assume that during 
the weeks he was so employed his total earnings were $2000.00. The average 
weekly earnings during the two years preceding the accident causing death 
will be $2000.00 divided by 50, or $40.00. $40.00 x 52, or $2080.00, equals 
the average annual earnings during the two years preceding the accident. Now, 
to compute the amount to which the partial dependents are entitled, you use 
the following equation: 


AVERAGE ANNUAL CONTRIBUTIONS or $ 520.00 x $5000.00 = $1250.00 
AVERAGE ANNUAL EARNINGS 2080.00 





In case there are persons wholly dependent they are entitled to all the com- 
pensation due to the complete exclusion of partial dependents. In case there 
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are no persons wholly dependent and no persons partially dependent $500.00 
is assessed against the employer to be paid to the Second Injury Fund. 

In 1943 the Legislature added Section 44-566, designated as Second Injury 
Fund. This was passed to encourage employers to hire workmen who had 
already sustained a previous loss or loss of use of an eye, arm, hand, leg or 
foot. This section applies to these members of the body only when by. reason 
of additional loss or loss of use of any of these members of the body the 
workman sustains total permanent disability. Under such circumstances part 
of the compensation due is paid from this Second Injury Fund. For example: 
Assume that a workman had lost his leg in a previous injury and in his present 
employment he loses an eye and total permanent disability results. The 
Employer is liable for 110 weeks for the loss of an eye. The employee is 
entitled to 415 weeks compensation, being the amount for total permanent 
disability, less 200 weeks for previous loss of his leg, or 215 weeks compen- 
sation. The employer being liable for only 110 weeks for the loss of an eye, 
the employee receives 105 weeks additional compensation payable from the 
Second Injury Fund, determined at the compensation rate. Payments, however, 
from the Second Injury Fund do not begin until the injured workman has 
received the full amount of compensation from his employer, and no pay- 
ments of compensation from the Second Injury Fund shall ever be computed 
to a lump sum settlement. The Second Injury Fund is maintained out of a 
direct appropriation by the legislature and from awards in favor of the fund 
where in case of death to a workman there is no compensation due wholly or 
partially dependent persons. 

The measurement of disability is another stumbling block, particularly in 
cases of temporary total disability followed by temporary partial disability. 
The compensation then payable is 60% of the difference between the average 
weekly wages before the accident and the average weekly wages he is earning 
or is “physically able to earn” during such period of temporary partial dis- 
ability ‘in any employment.” 

In the case of temporary or permanent partial disability not covered by 
the Schedule, 60% of the difference between the amount of such earnings 
ptior to said injury and the amount he is “able” to earn after such injury in 
any employment. Note the difference — in the first instance we have the word 

“physically” able to earn, in the second “able” to earn. Our Supreme Court, 
in McGhee v. Sinclair Refining Company, 146 Kans. 653, held that where an 
accident results in permanent general disability, compensation is due even 
though the workman is receiving greater wages than he was prior to the acci- 
dent, for the reason that if permanent disability has resulted the workman 
receives more than he is physically able to earn as compared with the normal 
in the general labor market. 


The facts as to physical ability to earn are to be determined upon the 
percentage of physical and mental ability of the individual to perform work 
or labor in the employments governed by the law, as compared with the normal 
individual of like ability, mentally and physically. Percentage of ability to 
perform work or labor is to be determined on the basis of servant employment 
and not directive employment. The leading case since the 1927 Act, inter- 
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preting a measurement of disability, is Dobson v. Apex Coal Co., 150 Kans. 
80. In this opinion, on Page 84, the Court stated: “Hence, total disability 
does not mean absolute incapacity to do anything, although, if permanent, it 
is the most complete disability recognized by our Compensation Act. It does 
mean inability to work and earn wages in the same or similar employment in 
which the workman was engaged.” 


Now as to parts of the act which are most important to the claimant 
attorney. The first and most important thing is that the claim for compen- 
sation, in writing, personally delivered or sent by registered mail to the 
employer, not the insurance company, must be made within 120 days of the 
date of injury, or within 120 days of the last period for which compensation 
was paid, or within 120 days from the last date on which the respondent fur- 
nished medical aid. Our Supreme Court has held that the Commissioner does 
not have jurisdiction unless a proper claim has been made. 


All awards of the compensation commissioner may be reviewed by either 
party by filing with the Commissioner a petition for review, setting forth the 
facts, before the acceptance of final payment under the award. Even after 
the petition is filed final payment must not be accepted because our Supreme 
Court in Bailey v. Skelly Oil Company, 153 Kans. 378, has held that accept- 
ance of the final payment divests the Commissioner of jurisdiction to hear the 
application for review. If in the interim there has been an appeal by either 
party to the District Court upon the award and it has been by such Court 
affirmed or modified, an application for review may still be made to the Com- 
missioner, who has jurisdiction to review the award or modification thereof 
by the District Court. Where an application for review is made by the respond- 
ent, compensation payments under the award are to continue until final deter- 
mination by the Commissioner upon the review. 


Often the question arises as to whether or not a claimant can change 
doctors because he is dissatisfied with the doctor furnished by the respondent 
and insurance carrier. In this instance the Commissioner has now ruled that 
a change of doctors cannot be made unless a hearing be had upon such appli- 
cation by the Commissioner and due notice given to the respondent and an 
order of the Commissioner issued. 


Time does not permit further discussion of the Act, but I have been 
asked to express an opinion as to what amendments, if any, should be made 
to the present Act. It is my opinion that the part of the act relative to Schedule 
injuries should be amended so that the loss of a hand should at least equal 
the loss of the thumb and fingers. Under the present statute compensation pay- 
able for the loss of the fingers and thumb of a hand, which would be loss of 
the fingers in the proximal phalange and the thumb in the second phalange, 
amounts to 162 weeks, while the loss of a hand, which includes the loss of 
the arm to the elbow, entitles the workman only to 150 weeks. The hand 
should not include the forearm, and there should be a schedule for loss of an 
arm, which would be loss by amputation above the elbow, and loss of the fore- 
arm, which would be loss by amputation between the elbow and wrist and 
the compensation payable for the latter should be somewhere between the 
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loss of an arm and the loss of a hand. The same amendment should be made 
with reference to a foot. Under the Act amputation between the knee and 
ankle is considered the loss of a foot. The foot should include amputation 
only to the ankle and compensation should be payable for the loss of a leg 
between the knee and ankle in an amount somewhere between the schedule 
for loss of a leg and loss of a foot. 


In some instances a workman sustains a schedule injury, such as the loss 
of an arm, which totally prevents him from performing the work he was per- 
forming at the time of the injury and may prevent him from performing the 
only work in which he has had special training. Under such circumstances, the 
Act should be amended so that such a workman would be entitled to compen- 
sation for a general disability rather than a schedule injury, because such a 
workman suffers a greater loss than the amount designated in the schedule. 


The schedule should further be amended so that a workman is entitled 
to compensation for temporary total disability following an accident in all 
cases, even though the end results are only schedule injuries. This could be 
limited the same as the healing period following amputation to 10% of the 
schedule, in no case exceeding 15 weeks. 

I feel that most of this discussion has been a dry subject to a great major- 
ity, but trust that some of my remarks have helped those attorneys who have 
some compensation business. 
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MAKING THE RECORD 


Eprror’s Note — The National Shorthand Reporters Association has granted permission 
to the Bar Association of the State of Kansas to publish the following copyrighted article 
in full text. It is printed in the Kansas Bar Association Journal at the request of the 
National Shorthand Reporters Association, of which Dana C. Brown, of Topeka, Kansas, 
is President. 

Some years ago Chief Judge Frederick E. Crane of the New York Court 


of Appeals commented as follows upon the ability of attorneys to express 
themselves: 


“It is surprising how few lawyers are able to think clearly and talk plainly. Many 
are the learned men of rank and standing in the profession who are unable to state 
in sequence the simplest facts of the case. To tell the story of what happened 
is either beneath them or beyond them, and yet this is the principal part of 
oral argument.” 


From the other end of the country Judge Malcolm Douglas of the Supe- 
rior Court of Seattle, Washington, recently said this: 


“Cultivate the use of good English. Nothing more quickly arrests the attention 
or captures the interest of judge and jury than a straightforward argument 
expressed in clear, simple and ic English.” 


In making these observations neither jurist had in mind the court reporter 
whose trained and attentive ear even more readily notes the shortcomings of 
attorneys in the use of English. What then, it may well be asked, impels 


judges and reporters to make pointed comment on the inability of attorneys 
to express themselves precisely and comprehensibly ? 


The accelerated tempo of modern life is in some measure responsible for 
this condition. Older members of the Bar will recall the meticulous care with 
which papers were drawn; the scrupulous deference to court, opposing counsel 
and witnesses at the trial; the deliberateness and scholarliness of utterance 
which characterized the barrister of former years. 


Congestion in the courts, pressure of economic necessity and the nervous 
haste of modern-day life have apparently changed all this. Evidently, higher 
academic requirements for admission to the Bar have not resulted in greater 
culture nor in improved ability to express thoughts through the medium of 
language. Chopped enunciation, ragged sentences, slurred words, poor gram- 
matical construction, are so commonplace today that the clear and precise 
wielder of the English tongue is the marked exception that arouses the 
reporter's wonderment and gratification. This is to say nothing of the diffi- 
culty experienced by many lawyers in presenting fact and argument with logic 
and cohesion. 

Beneath these considerations, and perhaps more fundamental, lies the 
reliance placed by Bench and Bar upon the ability of him who is called upon 
to record the utterances of Court, counsel and witness, often at extreme speed 
and most often with entire disregard of his presence by Court and counsel alike. 


Yet upon “the silent man” — the court reporter — rests a grave respon- 
sibility: the protection of life and property through the sanctity of the record. 
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Were it not for his trained ability, courts could not function with the celerity 
demanded by the present-day volume of litigation. 


The responsibility of making the record devolves upon counsel under the 
supervision of the Court. The duty of keeping the record so made rests upon 
the reporter. The reporter is entirely disinterested in the record per se; it is 
made through him for the convenience of counsel, Court and reviewing bodies. 
Were the reporter an automatic recording device, unendowed with human 
intelligence, the record in many instances would be unintelligible to those 
who make it and depend upon it for the protection of life and property 
interests. 


Through the exercise of his brain the reporter is able to translate the 
verbal jumbles of all types of speakers into terms of ponderability. Through 
the use of intelligence, supplemented by experience, he is able to keep the 
record straight when all others are oblivious of the very fact that a record is 
being made. 


Bearing in mind the importance of the finished record to Court, counsel 
and parties-litigant it would seem self-evident that those concerned in using 
the record should exercise the greatest degree of care in its making. The 
nationwide experience of reporters over many years leads to the inescapable 
conclusion, however, that exactly the opposite is usually the case. 


Attorneys are ever mindful of the effect of their courtroom methods upon 
juries. Many fail to appreciate, however, that indistinct speech, poor selection 


of words, false starts, slovenly enunciation, or a harsh, a rasping, a monotonous 
or an uncultivated delivery create an unfavorable impression upon those whom 
it is sought to influence. To that extent carelessness of speech may result in 
a distinct disservice to the client. 


So far as is known the curricula of our law schools include no study of 
the factors which go to the proper making of the record. In some parts of 
the country Bar Associations conduct series of lectures for the benefit of 
younger attorneys, but these lectures cover almost every subject except that 
which is embraced herein. 


Certainly it is to be hoped that the Bar is interested in this subject to the 
extent of considering the factors discussed in the course of this booklet and 
endeavoring to carry them into practice. 


I. OBJECTIVITY OF COURT AND COUNSEL 


The legal participants in the trial of an action should never lose sight of 
the fact that their utterances are being recorded. Early training in this respect 
is invaluable, for habits ingrained at the outset will usually persist, often sub- 
consciously. 

Consciousness of the record and its importance will impel clarity of 
thought and speech, and thereby promote accuracy and readability. 

Observance of the old adage of thinking before speaking will slacken 
speed to the point where words will be used correctly, false starts avoided, and 
no one will remain in doubt of the meaning or intent of the language used. 
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Awareness of the record will also result in the elimination of duplication 
of statement and repetition of questions previously put. This will effect a 
more orderly and logical presentation of evidence or argument, with conse- 
quent reduction in cost of transcript, hence cost of litigation. 


Objectivity of counsel must also extend to the witness. The ordinary 
witness in a lawsuit cannot be expected to possess the same degree of poise, 
intelligence and orientation as Court and counsel. Difficulties encountered by 
reporters with witnesses, resulting from the latter's nervousness, desire to tell 
the whole story in one breath, language peculiarities and defects, make it 
necessary for counsel to adjust trial methods and tactics to the exigencies of 
the occasion, bearing in mind that failure to do this places a greater burden 
upon the reporter and his ability to record and transcribe. These difficulties 
are accentuated in the case of the unlettered and the foreign-born witness. 


MODES OF SPEECH 


Between the resonant utterances of the gifted orator and the almost 
inaudible mumblings of the incoherent witness lies a wide range of speech 
mannerisms and peculiarities. To the reporter in the North, for example, the 
liquid speech of a Southern attorney is often difficult to understand. Rhetorical 
speakers often rise to heights of forensic eloquence, suddenly to descend to 
a whispered, inaudible completion of the thought cycle. Some attorneys in 
their fervor will lean across the jury-box to convey, the more intimately and 
confidentially as it were, the impress of their personality; others will from 
time to time turn their backs upon Court, witness, jury and reporter, address- 
ing their remarks to the opposite wall; while still others require the stimulus 
of ambulation to perfect their thoughts. 


The accents of foreign witnesses, the use of solecisms and colloquialisms, 
the swallowing of words, the incorrect choice of language, the elision of mate- 
rial words, and generally the use of unclear, inaudible and even blatant speech, 
all necessitate a distinct and independent mental operation on the part of the 
reporter in transmuting the sound heard into words conveying some degree 
of intelligibility. 

In general nothing is more upsetting to the reporter’s mental equilibrium 
than inability to hear distinctly each word uttered, necessitating guessing at 
intervening words and wondering whether the guess is correct while the flood 
of speech goes on and on. 


The acoustics of the courtroom is a factor of importance in this respect. 
Statements of counsel standing directly before the Bench, uttered in confiden- 
tial tones to the presiding officer, may fail to reach the ears of the reporter 
with sufficient clarity to permit ready recording. 


Extraneous sounds, such as coughs and sneezes, commotion outside the 
courtroom, traffic noises, horns, whistles, sirens, all affect the ability of the 
reporter to hear distinctly. 


It is perhaps more important that the reporter hear than the judge, for 
the reporter can always repeat remarks unheard by the Court. 
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ECHOING 


One of the most annoying practices of unskilled lawyers is what reporters 
call “echoing”; that is, repeating the answers of witnesses while mentally 
attempting to frame the succeeding question. 


Since the reporter is called upon to render a verbatim transcript of wit- 
nesses’ testimony the response of the witness to the repeated question must be 
recorded, thus creating an unnecessary duplication distracting to the reporter, 
time-wasting to the judge or reviewing body and expensive to litigants. 


OVERLAPPING 


Impatient counsel are often guilty of interrupting remarks of the Court, 
opposing counsel or the witness. Often this approaches downright discourtesy. 
It places a terrific burden upon the reporter; first because of the attempted or 
effective drowning out of the first speaker's last words; second, because the 
reporter, if he hears the end of the first statement and the beginning of the 
interruption, is compelled to carry both in mind while writing at terrific speed 
to “‘catch up.” 


This being the case when only two persons refuse to let each other finish, 
what can be said or done when three, four or five arise simultaneously to give 
vocal vent to their outraged feelings? 


The reporter is mindful of the fact that in jury trials it is often necessary 
to shut off a witness about to give inadmissible testimony, but this does not 
exculpate the attorney constantly guilty of the practice of interrupting the 
Court or his opponent. 


FIGURES 


When an attorney says “forty-one-o-six,” the reporter must hesitate 
momentarily and sometimes stop the proceedings to ascertain whether counsel 
means $41.06, $4106.00 or $40,106, with or without the dollar sign. Similarly, 
“two-twenty” may refer to an amount, a street number, cubic centimeters, two- 
decimal-twenty or twenty minutes past two. In reading numbers of insurance 
policies some attorneys become hopelessly mixed by trying to give the millions, 
thousands, hundreds and digits, whereas the simple procedure of saying “policy 
number one-eight-seven-four-three-nine-two” enables the reporter to record 
without mental perturbation. 

NAMES 


Many proper names sound alike. Hoffman, Coffman, Laughlin, Coffran 
and Cochran sound so similar that they are apt to be confused by the reporter. 
It often happens by coincidence that two names of similar sounds will occur 
in the same case, such as Hyman and Herman, Corcoran and Cochrane. 


Proper names should either be spelled out or else enunciated so slowly 
and clearly that there can be no doubt. Reporters are dealing with names day 
in and out; names of witnesses, names of counsel, names of securities, names 
of towns, names of corporations and casual names mentioned in testimony. 
They are familiar with all common names and variations in spelling. When a 
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reporter asks how to spell the name of Mr. White, do not regard him quiz- 
zically; the name can be spelled variously ‘““Weit, White, Whyte, Wite.” He 
is striving for extreme accuracy in the record. Names such as Przybylowicz or 
Joswoskoski certainly require spelling if anything is to be made of the usual 
attempted pronunciation of these tongue-twisters. 


EXHIBITS 


Carelessness of counsel in referring to exhibits is quite prevalent. Refer- 
ence to “Exhibit No. 2” may mean either plaintiff's or defendant's if exhibits 
on both sides are numbered. Some reporters try to obviate possible confusion 
by lettering one group and numbering the other, but in lengthy cases it becomes 
even more confusing to refer to Exhibit AAAAA. 

The reporter who is required to mark exhibits (the practice varies in dif- 
ferent jurisdictions) should be given sufficient time to mark and index before 
the next question is asked or the next step is taken. 

When the character of the exhibit is such that it is withdrawn or substi- 
tuted by a photostatic or a verified copy, the record should so note. 

In making offer of an exhibit counsel should identify it briefly; e.g., “I 
offer in evidence letter dated February 10, 1937, from A. B. Jones to R. H. 
Smith.” It often happens that two or more letters may bear the same date. 
Reference to them by date alone may not entirely clarify the record. 


INDICATIONS 


Such expressions as “over to about here,” “about that long,” “he had a 
bruise right here as big as that, and another over there, but not quite so large,” 
become entirely meaningless when read in the typed record. The reporter is 
not permitted to draw a conclusion from a witness’ gestures. The record must 
be clarified by Court or counsel. 


OBJECTIONS 


The succinct statement of objections on the record makes it possible for 
the Court to rule promptly. The experience of reporters indicates the prefer- 
ence of judges for this practice. Counsel will often argue the merits of an 
offer or a question without actually objecting. 

In those jurisdictions where it is necessary to take exceptions, they should 
be stated audibly on the record, not sotto voce. 


“OFF THE RECORD” 


The reporter is often in a quandary about recording conversation between 
counsel at the Bar. Oftentimes he hears a muttered “conceded” or “I will 
agree to that’’ without having heard anything more than the sound of a whis- 
pered conversation, which he may assume has been the subject matter of the 
concession desired. Counsel undoubtedly expect the reporter to note the con- 
cession but what it relates to may forever remain a mystery, unless counsel 
make certain to state the concession or stipulation clearly on the record. 


Again, counsel will say “off the record,” the signal for the reporter to 
lay down his pen. Discussion continues apace and, after ten or fifteen minutes, 
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counsel becomes aware that something of importance to him is not being 
recorded. 

The resulting dismay of counsel could easily be obviated by a word to 
the reporter, “I want this on the record” or even a sign of the hand to the 
guardian of the record that recording should be resumed. 

Other than by the phrase “Discussion off the Record” which the reporter 
is compelled in self-protection to indicate in his transcript, the many hiatuses 
and failures to connect may remain unexplained. 


GLOSSARIES 


In cases involving abstruse terminology or foreign names (chemical, pat- 
ent, international litigation), the trial of a lengthy action may be facilitated if 
in the course of preparation a glossary of unusual terms is prepared and 
handed to the reporter at the outset. This will enable the reporter to become 
acquainted with the words, names, spellings, etc., and will avoid interruption 
during the progress of the trial. 


QUOTATIONS 


It is an axiom among reporters that attorneys do not read accurately from 
printed or typewritten manuscript. Many are the hours spent by reporters 
after court is closed in verifying excerpts from cases cited in the course of 
trial or argument. Often this can be avoided by furnishing an extra copy of 
the citation quoted, the examination from which testimony may have been 
read or the brief containing the legal citations. 

At the least the number of the case cited should be stated slowly and 
clearly so that the reporter may if need be refer to the case to check the name 
or quotation or both. 

In reading testimony into the record, counsel should a/ways read the words 
“Question” and “Answer.” 

In general quotations should be read slowly and clearly, with indications 
of punctuation. This is particularly necessary and important when the reporter 
may have no subsequent access to the original source. 


FOREIGN WITNESSES 


The reporter's difficulties with foreign witnesses arise principally from 
the fact that, while Court and counsel gather the gist of such witnesses’ 
answers — the thought conveyed — the reporter is required mentally to break 
down into individual words the thought intended. This process takes time. 
When such witnesses talk at breakneck speed, as most of them do, the burden 
on the reporter is aggravated when counsel pile question on question before 
the answer is fairly out of the mouth of the witness. Consideration toward this 
situation, a brief pause between answer and question, will result in greater 
facility in recording — a better record. 

While the reporter would prefer in many cases to have the foreign witness 
testify through an interpreter, the requirement that he do so must come from 
the Court. The judge may prefer to hear the witness present his story in his 
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own way. Considerate regard for the reporter in such instances will enable 
him to unravel the language used. 


The ear of the reporter becomes attuned through experience to the 
speech peculiarities of many nationalities but he cannot decipher some of 
the outpourings of foreign witnesses without the sympathetic cooperation of 
Court and counsel. 


LANGUAGE FAULTS 


Anyone who will listen attentively to the individual words of counsel 
during the course of a trial or argument will be amazed at the number of 
misspeakings: the use of “plaintiff” where “defendant” is meant, the incorrect 
reference to dates and exhibit numbers, the failure to connect a verb to the 
sentence after an intervening qualifying clause, the use of a poor or an incorrect 
word in the heat of argument, and so on. 


While the reporter does not claim infallibility, errors which counsel in 
reading the transcript often attribute to the reporter are actually errors of 
counsel not conscious of the faults which creep into rapid-fire speech. 


The reporter is permitted, except in jurisdictions where the certified 
transcript constitutes the bill of exceptions, to do a certain amount of judicious 
editing, without in any way changing the sense. Such editing is confined to 
correcting unintentional language faults in unsworn statements of Court and 
counsel. The sworn testimony of witnesses is of course reproduced exactly 
as given. 

APPEARANCES 


It should be the practice of counsel, upon entering the trial of an action, 
to go to the reporter and state: 


1. The name of the case in which he is appearing. 

2. The name of the attorney or firm of record. 

3. The individual name(s) of counsel. 

4, The party represented (plaintiff, defendant, petitioner, etc.) 


Reporters often have trouble in securing the appearances of counsel even 
upon invitation and request. It is important, of course, that the record show 
who actually appeared when the case was called. The reporter must also 
indicate in his notes each successive speaker. 


Counsel having a collateral or subordinate interest often bob up from 
nowhere or come into the courtroom after the case has commenced. A note 
of the appearance handed to the bailiff or attendant for the reporter will always 
be appreciated and will avoid omissions subject to possible question later. At 
the least, such counsel on rising should state his name and appearance in full 
for the record. 


In some cases as many as ten or twenty attorneys may note their appear- 
ances. It is manifestly impossible for the reporter, while recording names and 
other information, to memorize them and to identify each speaker as he arises. 
When counsel, one of many, rises to address the Court, the mention of his 
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name to the reporter is an act of thoughtfulness which will facilitate progress, 
avoid guesswork and possible error and make interruption unnecessary. 


SPEED AND FATIGUE 


Reporters would like the legal profession to understand how the factors 
of sustained speed, even under ideal conditions, react upon the mental. func- 
tioning of the reporter. 

It cannot be gainsaid that the average speed of speech in the courts has 
increased substantially within the last twenty years, and in some cases bids 
fair to outrun the power of the brain to coordinate with the hand in recording. 
The faster the rate of speech the greater the possibility of error of brain or 
hand. Words flashing through the air at a speed above 200 words per minute 
may be misheard or miswritten the more readily because of the extreme tax 
upon the mental resources. A speed of 200 words per minute, which is the 
general standard of reporting speed, involves the writing of more than three 
words per second. Obviously there is little time for the mind to grasp, 
independently of the recording process, the thought being conveyed; each 
word must be written unhesitatingly as it falls upon the ear. Should there be 
a mental lapse of even a second, the lost words must be made up by writing 
six words the next second, or by writing at a sustained higher rate of speed 
until the writer catches up with the speaker. 

The faster the speed and the greater the burden placed upon the mind 
by indistinct utterance the more rapidly does fatigue set in, and the greater the 
possibility for error. The runner who can dash 100 yards in 10 seconds or less 
does not expect to sustain that speed in a mile race. He cannot. And so it is 
with the reporter. 

The brain and hand usually begin to slow up after two or three hours, 
depending upon the various factors which have been discussed previously. 

The degree of concentration and coordination required of the reporter in 
listening to words, recording them accurately, and following intelligently the 
progress of the trial, is probably not exceeded in any other type of work known 
to mankind. It must be borne in mind in this connection that the reporter has 
no control over the pace which he is required to follow; he is eternally chasing 
the last elusive word. 

The Court, having consideration for the accuracy of the record, will grant 
an occasional recess to the reporter, who is often reluctant to interrupt the trial 
to request it even when human frailties demand. Under ordinary circumstances 
a working day of 214 or 3 hours in the morning and 2 or 21/ hours in the 
afternoon is a sufficient daily tax upon the mental and physical resources of 
any reporter. In such a normal day he may write anywhere from 30,000 to 
50,000 words. 

The time-honored story of the tired reporter may be apropos at this point. 
After extended argument of a case, lasting until about 4:30 p.m., the reporter 
turned appealingly to the judge stating that he was tired. The Court in a spirit 
of helpfulness turned to counsel with this request: “Won’t you please speed 
up? The reporter says he is tired.” 
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II. THE COURT REPORTER AND HIS WORK 


This part, written by Leon F. Miller, Court Reporter, of Harrisburg, 
Pennsylvania, is a graphic description of the work of the court reporter. It 
merits careful reading and thoughtful consideration. 


A common impression still prevails that anyone who claims the ability 
to write shorthand is competent to go into court and report the proceedings of 
a trial. Few people realize that the court reporter is as near an approach to a 
miracle as unaided human hands and brains have thus far accomplished. Many 
believe that all who write shorthand are reporters; many class the sixteen-year- 
old girl, painfully and slowly putting down in awkward symbols the carefully 
and deliberately dictated letter of the businessman, at a speed little exceeding 
that of a skilled penman, with the reporter who, through years of study and 
unremitting toil, has gained the wonderful art of verbatim reporting. They 
might as well compare a six-year-old child, thumping on her toy piano, with 
the marvelous masters of music who hold the world entranced with their 
skill and genius. The ability of the one is as far removed from the ability 
of the other as is the humblest page boy from the presiding officer of the 
Senate or House. 


The average rate of speaking which the reporter must record word for 
word in his notes is one hundred and fifty words per minute. This speed is 
sometimes slackened to a hundred, often increased to two and even three 
hundred words per minute. This speed must be kept up hour after hour, under 
any and all conditions, with any and all kinds of language. 


All through the day, the court reporter may be writing the jargon of the 
alley, language embodying certain trade customs, the technical vocabularies of 
the engineer, the physician and the surgeon. Sometimes a trial will last a week, 
with most of the testimony medical in character. The court reporter is required 
to understand and hear everything that all others engaged in the trial fail to 
understand and hear. 


After a day of this exacting labor, he is frequently called upon to have 
transcribed by the next morning the entire proceedings of the day. This means 
hours of additional labor, dictating his notes to a typist, reading over his 
transcript, and checking it with his notes. For every hour of reporting in court, 
the reporter spends two hours dictating and reading the transcribed matter. 
For this Herculean labor, working at high tension, and under pressure that is 
enervating in the extreme, the reporter is paid, when calculated on an hourly 
basis, about the same rate as that received by a skilled mechanic, who leisurely 
performs his stated task, checks out when the whistle blows, and goes home 
to his supper and his radio. Out of his compensation, the reporter must pay 
his typist for transcribing the dictated matter. 


With few exceptions, the reporter cannot look forward to the day when 
he can lay down his pen and hope to enjoy a few years of much needed rest, 
receiving, as do other workers, a pension as a reward for years of faithful and 
unremitting toil. He must continue to study and read and practice, without 
let-up, if he is to report intelligently and accurately the increasing amount of 
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litigation, with its ever enlarging technical and specialized vocabularies. Many 
reporters are members of the Bar. 

The court reporter protects property rights, in that litigants must depend 
upon his faithful and accurate reproduction of the proceedings of the trial, 
wherein their rights may be prejudiced by his failure to note an objection of 
counsel or a ruling of the Court. 

The ultimate disposition of millions of dollars in property rights each year 
is dependent upon the accurate and faithful record of the reporter. Frequently, 
verdicts amounting to thousands of dollars are set aside, and rightly so, because 
the jury has been swayed by sentiment rather than governed by facts and law. 
The reporter's faithful record is a check upon the jury’s emotionalism, bias 
or prejudice. 


RECENT ADDITIONS TO THE STATE LIBRARY 


Annual survey of American law, 1942-1946. 
5 v. New York University School of Law, 
1945-1947. 

Commerce Clearing House, Inc. Aviation Law 
Reporter. (A loose leaf service in 3 volumes.) 

Commerce Clearing House, Inc. Unemployment 
Insurance Reporter. (A loose leaf service. 
The library has the Federal and the Kansas 
volumes. ) 

The Corporation Manual — Statutory provisions 
relating to the organization, regulation and 
taxation of domestic corporations, and to the 
admission, regulation and taxation of foreign 
business corporations, in the several states, 
territories and districts of the United States, 
arranged under a uniform classification. . . . 
United States Corporation Company, 1948. 

Dax, Hubert E. and Tibbs, Brooke. Arrest, 
search and seizure. Hammersmith-Kortmeyer, 
c. 1946. 

Holborn, Hajo. American military government: 
its organization and policies. Infantry Journal 
Press, 1947. 

Konefsky, Samuel J. Chief Justice Stone and 
the Supreme Court. Macmillan, 1946. 

Maloy, Bernard S. The simplified medical dic- 
tionary for lawyers. Callaghan, 1942. 

Montgomery, Robert H. and Wynn, James O. 
Federal taxes—estates, trusts and gifts, 
1947-48. Ronald Press, c. 1947. 


Moser, J. G. and Lavine, Richard A. Radio 
and the law. Parker & Co., 1947. 

Nelson, William T. Divorce and annulment. 2d 
ed., 3 v. Callaghan, 1945. 

Nims, Harry D. The law of unfair competition 
and trademarks. 4th ed., 2 v. Baker, Voor- 
his, 1947. 

Ogden, James M. The law of negotiable instru- 
ments. Sth ed. Callaghan, 1947. 

Rutledge, Wiley. A declaration of legal faith. 
Univ. of Kansas Press, 1947. 

Schlesinger, Rudolf. Soviet legal theory, its social 
background and development. Oxford Univ. 
Press, 1945. 

Seagle, William. Men of law from Hammurabi 
to Holmes. Macmillan, 1947. 

Stryker, Lloyd P. For the defense: Thomas Ers- 
kine, the most enlightened liberal of his times, 
1750-1823. Doubleday, 1947. 

Thompson, George W. The law of wills. 3d 
ed. Bobbs-Merrill, c. 1947. 

Tracy, John E. The successful parctice of law. 
Prentice-Hall, 1947. 

Wormser, Rene A. Theory and practice of estate 
planning. Callaghan, 1946. 

(Books may be borrowed from the Kansas State 
Library, Topeka, for limited periods of time 
and will be mailed upon request.) 
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MEXICAN TAXES 


By Jess N. DALTON 
Member Kansas Bar, and Practicing Attorney in México City, México 


Eprror’s NotE — This is the second of a Series of Articles dealing with México’s 
corporate operations, taxes, etc., written by Jess N. Dalton a Washburn Law School 
Graduate of 1937 and also a former Assistant Clerk of the Kansas Supreme Court. 


A Mexican Company or Foreign Corporation operating in the Republic of 
México is subject to the following taxes: 


Federal Taxes 
a) Income Tax 
b) Sales Tax 
c) Receipt Tax 
d) Miscellaneous Stamp Taxes 
e) Tax Exemption 
£) Social Security 
Local Taxes 


a) Business Taxes, etc. (affected by situs of business). 
b) Real Estate Tax 
c) Luxury Sales Tax 


FEDERAL TAXES 
a) Income Tax. For the purpose of assessment of income tax, income 
is classified under five schedules, for which different methods of filing returns 
and different rates of tax are prescribed. The five schedules are as follows: 
Schedule I. Profits of commercial, industrial and agricultural under- 
takings. 

II. Interest on bonds, loans, etc., commercial royalties, rentals 
of movable property, and miscellaneous income not 
included in other schedules. 

III. Mining, petroleum, and gas rentals and royalties, profits on 
sale of mining rights or other governmental concessions, 
including gas or petroleum. 

IV. Salaries and similar emoluments. 

V. Earnings of professional practitioners, artists, etc. 


Articles 1, 2, 4, 5, 6 and 7 of the Income Tax Law, translated, read as 
follows: 

“ARTICLE 1: Income tax is payable on the profits, income, rentals, pro- 
ceeds, participations and, in general, all amounts received in cash, in securities, 
in kind or in credits which, for any of the reasons specified in this law, increase 
the possession of the taxpayer. 

ARTICLE 2: The following are subject to payment of Income Tax: 

I. Mexicans domiciled in the Republic or abroad; but the amount which 
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Mexicans domiciled abroad pay as Income Tax to the country in which they 
reside shall be deducted. 

II. Foreigners domiciled in the Republic or abroad, when the increase in 
their possessions is derived from sources of wealth located within National ter- 
ritory or from business transactions affected therein. 

Whenever a resident undertakes to pay obligations or to perform a service 
for concerns or individuals domiciled dant it shall be understood that the 
business has been effected in National territory. 

III. Civil or mercantile companies, associations, endowed institutions, 
partnerships, or co-ownerships, estates, and, in general, all corporations, on the 
same terms as laid down for individuals in the preceding sections. 


ARTICLE 3: The following are exempt from the tax: 
I. Charitable institutions established in accordance with the Law. 


II. Corporations, whatever be their form, constituted for scientific, liter- 
ary, political, religious or sporting purposes or for rendering mutual aid. 


III. Chambers of Commerce, Agriculture, Industry and Mining, and their 
Confederations. 

IV. Professional or employer's chambers, associations or unions, and cor- 
porate bodies having purely educational ends. 

V. Parties who obtain income from the exploitation of national films, in 
the Republic of México and abroad. 

The exemption set forth in the foregoing Sections shall be conditional 
on the companies in question devoting the income obtained to the purpose 
for which they were organized. 

VI. Cooperative associations handling articles of consumption for sale 
exclusively to their members, and which distribute no dividends or quotas. 
All other cooperative associations are subject to Income Tax. 

VII. Undertakings of whatever nature belonging to the Federal or State 
Government or to the Municipalities which furnish a public service. 

VIII. Schools where pre-primary, primary, high school, technical and 
university teaching is imparted; as well as academies and schools for teaching 
trades, physical training or esthetics. Dancing academies are not included in 
this exemption. 


ARTICLE 5: Parties who habitually or occasionally execute acts of com- 
merce, or operate an agricultural business are subject to payment of the tax 
under this schedule. (Schedule I) 


ARTICLE 6: The tax shall be payable on the difference resulting between 
the taxpayer's receipts and the deductions authorized by the Regulations. 
These deductions shall comprise solely the ordinary and necessary expenses 
required for the purpose of the business. 

(Deductions mentioned in Article 6 briefly summarized include: a) cost 
of merchandise; b) five percent for amortization, ten percent may be author- 
ized under special circumstances; c) ten percent for depreciation, twenty per- 
cent may be authorized; d) rent; e) salaries when Income Tax has been paid 
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lations). 


| 
i tariff: 
} 
| 


0.01 to 
1 | 2,000.01 to 
2,400.01 to 
3,600.01 to 
4,800.01 to 
6,000.01 to 
7,200.01 to 
8,400.01 to 
9,600.01 to 
i 10,800.01 to 
| 12,000.01 to 

18,000.01 to 


Pesos 
| 








| 30,000.01 to 
| 36,000.01 to 
48,000.01 to 
60,000.01 to 
72,000.01 to 
84,000.01 to 
96,000.01 to 
108,000.01 to 
150,000.01 to 
200,000.01 to 
250,000.01 to 
i 300,000.01 to 
350,000.01 to 
400,000.01 to 
450,000.01 to 


SCHEDULE ONE 


2,000.00 
2,400.00 
3,600.00 
4,800.00 
6,000.00 
7,200.00 
8,400.00 
9,600.00 
10,800.00 
12,000.00 
18,000.00 
24,000.00 
30,000.00 
36,000.00 
48,000.00 
60,000.00 
72,000.00 
84,000.00 
96,000.00 
108,000.00 
150,000.00 
200,000.00 
250,000.00 
300,000.00 
350,000.00 
400,000.00 
450,000.00 
500,000.00 


500,000.01 and upwards 





| 
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Sole Rate 
Exempt 


3.8 
3.9 
4.1 
4.3 
4.5 
4.8 
4.9 
pm | 
5.3 
6.4 
7.5 
8.6 
9.8 
11.1 
12.3 
13.5 
14.7 
15.9 
17.2 
19.4 
20.3 
21.7 
23.0 
24.8 
25.7 
27.1 
28.6 
30.0 


(One Dollar United States Currency is equivalent to 4.85 Pesos) 


monthly and amounts to specific recipients do not exceed schedule hereinafter 
transcribed under Art. 39; £) expenses connected with savings accounts, acci- 
dents, employees’ insurance, etc.; g) interest on capital when provisions of 
Schedule II are given due compliance; h) insurance premiums; i) losses suf- 
fered through force majeure; j) normal expenses connected with business, such 
1 as freight and cartage when not included in cost, advertising, books, printed 
i} matter, correspondence, telegrams, office utensils, light, telephone, etc.; 
| k) taxes paid to the Federal Government, State Government, Municipal Gov- 
ernment, excepting customs and consular fees which affect the cost; 1) uncol- 
lectable accounts, under certain circumstances, etc., (Article 39 of the Regu- 


ARTICLE 7: The tax shall be payable in accordance with the following 


Cumulative 
Pesos 


Exempt 
15.20 
62.00 

111.20 
162.80 
216.80 
274.40 
333.20 
394.40 
458.00 
842.00 
1,292.00 
1,308.00 
2,396.00 
3,728.00 
5,204.00 
6,824.00 
8,588.00 
10,496.00 
12,560.00 
20,708.00 
30,858.00 
41,708.00 
53,208.00 
65,608.00 
78,458.00 
92,008.00 
106,308.00 
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Pertinent Articles of the Regulations, translated, read: 


“ARTICLE 1: . . . Taxes shall be paid with a certified cheque or with a 
Postal Order or Postal Voucher which should be attached to the declaration. 
Said cheque, Postal Order or Postal Voucher should be made out in favor of 
the Treasury of the Federation. 


ARTICLE 15: Taxpayers who come under Schedule I must file their dec- 
larations embracing a period of twelve months or the period which has elapsed 
from the date of commencing operations to that of their annual balance sheet, 
within three months following the date of such balance sheet. . . . 


CHAPTER II BIS 


ARTICLE 1: Payers of Income Tax under Schedule I are obligated to 
make an advance payment on account of the profits they obtain at the end of 
each calendar year or based on the balance sheet drawn up on any date of 
each year. 


ARTICLE 2: The following shall be taken as a basis for the purpose of 
determining the amount of the advance payment: 


a) Taxpayers who make out their balance sheet on December 31st. The 
profits shown on the declaration relating to that same year. 


b) Taxpayers who draw up their balance sheet on any other date. The 
declaration referring to their last business year. 


ARTICLE 3: The advance payment shall be made during the months of 
April, August and December, at which times one-third of the yearly advance 
payment shall be paid, the rates in force for the business year which is taken 
as a basis being applied to the profits declared. 


ARTICLE 4: Final declarations shall continue to be presented in the man- 
ner specified in the Regulations, the amounts advanced being deducted when 
payment is made. Final calculations of the tax payable for the business year 
shall be based on the resulting assessment. . . . 


ARTICLE 6: Taxpayers whose final declarations for the last business year 
and which should serve as a basis for the advance payment, showed a loss, 
shall pay 14% on the gross profits shown on such declarations. 


ARTICLE 7: Taxpayers who fail to file, during the time-limit specified 
in the Regulations, the final declarations that should serve as a basis for the 
advance payment, shall make such advance payment by taking into account the 
taxable profit shown on the last declaration filed for previous business years, 
increased by 10%. 


ARTICLE 8: Failure to pay all or part of the advance payment shall fur- 
nish grounds for levying the penalty specified in Section II of Article 236 (x) 
of the Fiscal Code of the Federation, apart from any surcharge which might 
be applicable. 
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(x) The penalty mentioned is: a fine equivalent to three times the unpaid tax 
when the amount of same can be determined, otherwise a fine of from 1.00 
to 10,000.00 Pesos for each violation. 

The taxable profit is computed on the same general basis on the profits 
shown by a company’s financial statements, but tax credit is not allowed for 
certain items which are regarded, for accounting purposes; as legitimate charges 
against gross income. Examples of such items, which are added back to the 
book profit in order to arrive at the taxable profit, are provision for depreci- 
ation in excess of statutory rates, charges to operations for the creation of 
reserves for bad debts, for inventories, etc., donations, gratuities and similar 
expenses which are not regarded by the revenue authorities as essential for the 
conduct of the business, and also interest, salaries, etc., in cases where the tax 
payable by the recipient under other Schedule has not been withheld by the 
debtor, employer or other person making the corresponding payments. A fixed 
deduction of one per mil of gross income is allowed for bad debts. 

Realized capital gains and losses are, according to the law, required to be 
taken into account in arriving at taxable profits, but in practice, considerable 
difficulty is usually experienced in proving capital losses to the satisfaction of 
the fiscal authorities. However, losses on the retirement of fixed assets can 
usually be recovered by deductions for depreciation in later years. 


As previously indicated, tax credit is allowed for depreciation of fixed, 
intangible and wasting assets. The law refers to “amortization” and “depre- 
ciation” the only difference between these two allowances being the type of 
asset to which each refers and the maximum annual percentages allowed as a 
tax deduction, except in special cases. The normal maximum annual rates for 
“amortization” and “depreciation” are 5% and 10% respectively. Assets sub- 
ject to “amortization” consist of intangible and wasting assets, and immovable 
fixed assets such as buildings, roads, real estate, pipe lines, etc. Assets subject 
to “depreciation” are, in general, movable fixed assets which are capable of 
being sold separately, such as machinery (including the cost of its installation), 
furniture and fixtures, tools and instruments, vehicles, poles, cables, storage 
tanks, etc. 

At the commencement of its operations a company may select any date on 
which to end its fiscal year, but once the election has been made, the fiscal year 
cannot be varied without previous permission from the Treasury Department, 
which, however, is usually granted. An annual return must be filed within 
ninety days after the close of the fiscal year. Returns are subject to review by 
the Treasury Department and if the taxpayer wishes to dispute reassessments 
imposed by the revenue authorities, he may file suit, in special fiscal courts, 
and may, as a last resort, appeal to the Supreme Court of the Nation. 


The pertinent part of Art. 39 of the Regulations translated reads: 


Companies can deduct a maximum annually for salaries and forms of 
remuneration which may be paid to 
: Directors 


b) Members of Vigilance Committee 








c) Managers 

d) Managing Directors 
the amounts authorized in the following rates, same to be based on gross 
profit declared in the Company Schedule I Tax Return. 


Gross profit between 


From 
0.01 
50,000.01 
100,000.01 
200,000.01 
300,000.01 
400,000.01 
500,000.01 
600,000.01 
700,000.01 
800,000.01 
900,000.01 
1.000,000.01 
1.100,000.01 
1.200,000.01 
1.300,000.01 
1.400,000.01 
1,500,000.01 
1.600,000.01 
1.700,000.01 
1.800,000.01 
1.900,000.01 
2.000,000.01 
2.500,000.01 
3.000,000.01 
3.500,000.01 
4,000,000.01 
4,500,000.01 
5.000,000.01 


Pesos 


To 

50,000.00 
100,000.00 
200,000.00 
300,000.00 
400,000.00 
500,000.00 
600,000.00 
700,000.00 
800,000.00 
900,000.00 
1.000,000.00 
1.100,000.00 
1.200,000.00 
1.300,000.00 
1.400,000.00 
1.500,000.00 
1,600,000.00 
1.700,000.00 
1.800,000.00 
1.900,000.00 
2.000,000.00 
2.500,000.00 
3.000,000.00 
3.500,000.00 
4,000,000.00 
4.500,000.00 
5.000,000.00 

and above 


Amount 
10,000.00 
9,500.00 
18,000.00 
17,000.00 
16,000.00 
15,000.00 
14,000.00 
13,000.00 
12,000.00 
11,000.00 
10,000.00 
9,000.00 
8,000.00 
7,000.00 
6,000.00 
5,000.00 
4,000.00 
3,000.00 
2,000.00 
1,000.00 
900.00 
4,000.00 
3,500.00 
3,000.00 
2,500.00 
2,000.00 
1,500.00 


Accumulated 
Total 
Pesos 


10,000.00 
19,500.00 
37,500.00 
54,500.00 
70,500.00 
85,500.00 
99,500.00 

112,500.00 

124,500.00 

135,500.00 

145,500.00 

154,500.00 

162,500.00 

169,500.00 

175,500.00 

180,500.00 

184,500.00 

187,500.00 

189,500.00 

190,000.00 

191,400.00 

195,400.00 

198,900.00 

201,900.00 

204,400.00 

206,400.00 

207,900.00 


(One Dollar United States Currency is equivalent to 4.85 Pesos) 


Amounts paid in excess of the foregoing authorized rates based on gross 
profits, and compensation for any other reason given the same parties shall be 
considered as a participation in the profits, and therefore, not deductible from 
income manifested in the Company Schedule I Income Tax return. These excess 
amounts shall be subject to the Schedule IV Salary Tax. 


If the local company borrows funds for the purpose of its business a tax 
on interest will have to be paid in accordance with the above mentioned Sched- 
ule II of the Law. If no interest is stipulated, the Law will presume that interest 
at the rate of six percent is being paid, and a tax will be assessed according to 
the following Schedule: 
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SCHEDULE TWO 


“ARTICLE 15: Taxpayers who normally or occasionally receive income 
from any of the following sources are included under this Schedule: 


I. Simple or compound interest on loans of all kinds. 


II. Interest on amount owing as purchase or sale price. 


. Interest on advances on account of the price of property or rights of 
all kinds, with the exception set forth in the preceding Section, if the 
purchaser pays this tax under Schedule I. 


. Interest earned on current accounts. 


. Discount of or advances on securities or documents. 


. bis. Shares or other similar securities, whatever be their name, of 
Mexican or foreign companies operating in the country, and which 
entitle their holders to receive dividends. 


The term “dividend” shall, for the purpose of this law, be interpreted as 
any distribution made by a concern to its stockholders or partners which, 
although not described as a dividend, is, in reality, based on earnings. 


, - Seer In the case provided for in Section IX b) of 
Article 15, dividends shall be subject to the tax only at the rate of 8% and 
they shall be exempt from the progressive rate. 


ARTICLE 17: The tax under this Schedule must be paid by the creditor, 
stockholder, lessee or owner as the case may be. Therefore, any pact or agree- 
ment to the contrary shall be null and void, whatever be the date or form 
thereof. 


Debtors, owners of concerns, operators, or lessee who pay interest, divi- 
dends, rentals, royalties, participations, and other income taxed under this 
Schedule are under the obligation to withhold and to hand over to the Tax 
Offices the tax payable 


In all cases, whoever pays the interest, dividends, rentals, royalties, par- 
ticipations and other income taxed under this Schedule shall be liable jointly 
with the taxpayer for the unpaid tax which should have been withheld by him 
or for which he should have obtained proof of payment. 


Whenever a concern has profits not utilized in the creation of statutory 
reserves or distributed as dividends to the partners or stockholders, it is bound 
to determine the percent thereof corresponding to each of the partners or 
stockholders, and to pay the tax (8%) for the account of those directly obli- 
gated therefor. Fulfillment of this obligation shall have preference over the 
creation of any reserve other than the reserves provided for by law. 





ARTICLE 16: 


Cumulative 
Pesos 


0.01 2,400.00 10. % 240.00 
2,400.01 3,600.00 _ 10.4% 364.80 
3,600.01 4,800.00 11.6% 504.00 
4,800.01 6,000.00 11.9% 646.80 
6,000.01 7,200.00 12.1% 792.00 
7,200.01 8,400.00 12.3% 939.60 
8,400.01 9,600.00 12.5% 1,089.60 
9,600.01 10,800.00 12.8% 1,243.20 
10,800.01 12,000.00 13.1% 1,400.40 
12,000.01 18,000.00 14. % 2,240.40 
18,000.01 24,000.00 15. % 3,140.40 
24,000.01 30,000.00 16.1% 4,106.40 
30,000.01 to 36,000.00 17.1% 5,132.40 
36,000.01 48,000.00 18.2% 7,316.40 
48,000.01 60,000.00 19.2% 9,620.40 
60,000.01 72,000.00 20.3% 12,056.40 
72,000.01 84,000.00 21.4% 14,624.40 
84,000.01 96,000.00 22.3% 17,300.40 
96,000.01 to 108,000.00 23.5% 20,120.40 
108,000.01 to 150,000.00 24.6% 30,452.40 
150,000.01 to 200,000.00 25.6% 43,252.40 
200,000.01 to 250,000.00 26. % 56,252.40 
250,000.01 to 300,000.00 27.9% 70,202.40 
300,000.01 to 350,000.00 29. % 84,702.40 
350,000.01 to 400,000.00 30. % 99,702.40 
400,000.01 to 450,000.00 31. % 115,252.40 
450,000.01 to 500,000.00 32.2% 131,352.40 
500,000.01 and upwards 33.1% 


(One Dollar United States Currency is equivalent to 4.85 Pesos) 


Article 59 of the Regulations, translated, reads: 


“ARTICLE 59: Persons who normally or occasionally receive income 
included under this Schedule shall declare their income for the previous period 
January-December, during the month of January. This declaration must be 
filed even though they may have received no income. 


The Law and Regulations contain a number of provisions regarding pre- 
payment of the tax, the general tenor of which is that 10% shall be withheld 
on interest, royalty and similar remittances throughout the year and paid to the 
Federal Government by affixing stamps therefor on the corresponding receipts. 
These vouchers serve as valid tax deduction documents against prepayment of 
tax in filing annual returns, on the total of which income the progressive tax 
scale would then be applied. 
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following Schedule: 


“ARTICLE 25: The tax shall be levied on the total income in accordance with 


the following: 


(One Dollar United States Currency is equivalent to 4.85 Pesos) 


“ARTICLE 98: Individuals who, or companies or corporations, which 
make the payments referred to in Schedule IV of the Law: 
I. Shall deduct the tax payable by the employees, servants and workers in 
their services from their wages, any one who does piece work being considered 
as a worker. 


Pesos 
0.01 
166.67 
200.01 
300.01 
400.01 
500.01 
600.01 
700.01 
800.01 
900.01 
1,000.01 
1,500.01 
2,000.01 
2,500.01 
3,000.01 
4,000.01 
5,000.01 
6,000.01 
7,000.01 
8,000.01 
9,000.01 
10,000.01 
12,000.01 
14,000.01 
17,000.01 
20,000.01 
23,000.01 


SCHEDULE FOUR 


Recipients of salaries, wages, emoluments, pensions, retired pay, allow- 
ances, etc., are required to pay their taxes monthly in accordance with the 


to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
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(Tariff) 


Pesos 
166.66 
200.00 
300.00 
400.00 
500.00 
600.00 
700.00 
800.00 
900.00 
1,000.00 
1,500.00 
2,000.00 
2,500.00 
3,000.00 
4,000.00 
5,000.00 
6,000.00 
7,000.00 
8,000.00 
9,000.00 
10,000.00 
12,000.00 
14,000.00 
17,000.00 
20,000.00 
23,000.00 
26,000.00 


26,000.01 and upwards 


REGULATIONS 
SCHEDULE FOUR 





Sole Rate 
Exempt 
1.3% 
1.4% 
1.5% 
1.6% 
1.7% 
1.8% 
1.9% 
2.0% 
2.1% 
2.6% 
3.1% 
3.6% 
4.1% 
5.1% 
6.1% 
7.1% 
8.1% 
9.1% 
10.1% ° 
12.0% 
14.0% 
16.0% 
19.0% 
22.0% 
25.0% 
28.0% 
30.0% 
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II. Make out a yearly statement containing the following particulars: 

a) List of the workers who are liable for the tax. 

b) Salary or remuneration subject to the tax. 

c) Amount of monthly tax withheld and paid to the Tax Office. 

d) Total amount of remunerations and taxes paid during the period 
embraced by the statement. 


III. Pay the tax withheld, in cash, during the first fifteen days of every 
month against the issuance of official receipts, the original and one copy of 
which shall be handed to the taxpayers, in order that the copies may be 
attached to the yearly statement and serve as proof for the deduction authorized 
by Section V of Article 39 of the law for taxpayers under Schedule I who are 
bound to file final declarations. 


The parties who are obligated to withhold the tax payable under Schedule 
IV but who are not bound to file returns under Schedule I shall present the 
yearly statement every January, with the official receipts attached. 


IV. A certificate of the sum deducted shall be furnished to the taxpayers.” 


b) Sales Tax: In accordance with Section 19 of Article VI of the Federal 
Stamp Tax Law, all sales made in México will be taxed at the rate of 1.5% 
(15.00 Pesos per mil), plus 10% additional. 

c) Receipt Tax: Section 49 of Article VI of the Stamp Tax Law provides 
that revenue stamps at the rate of 0.02 centavos for each 20.00 Pesos or frac- 
tion thereof must be affixed to all receipts. 

d) Miscellaneous Stamp Taxes: The Stamp Tax Law provides for several 
document taxes in executing public and private instruments. 

e) Tax Exemption: Any manufacturing industry which is deemed as 
“new” or “necessary” can apply for and prosecute a tax free franchise running 
from 5 to 10 years on the following levies. 


I. Import duties on: 


1) Construction material when it is not produced in the country, or is only 
produced in insufficient quantity. 

2) Machinery, machines, equipment, spare parts and tools required for 
the manufacture of their products, if such are not produced in the country or 
are produced in insufficient quantities. 


II. Corporation Income Taxes under Schedule I. 
III. Stamp Taxes. 


IV. 15% Federal Tax on taxes collected by States and Municipalities or 
the Federal District. 


V. 10% Additional Stamp Tax. 


f) Social Security Law: This law, which was promulgated during the early 
part of 1943, is intended to provide workers in industry and commerce, and 
their dependents, with benefits in the event of sickness or unavoidable unem- 
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ployment; and the scheme, which is being administered by an organization 
created by the law and entitled the Institute of Social Security, is now in force 
in the Federal District. 


The classes of security rendered compulsory by the enactment, and the 
. basis of the premiums payable (which, in the case of the second and third 
types of risks, are levied on each of the three contributing parties on a grad- 
uated scale, according to the amounts of the employee’s remuneration) are 
outlined in the following summary: 


Premium Payable by 


Federal 
Type of Risk Employer Employee Government 


Injuries and sickness aris- To be determined Nil Nil 
ing out of the worker's specifically for in- 
employment dividual business 


Nonoccupational illness From 0.16 to 2.74 From 0.08 From 0.08 to 
(of the worker and his Pesos per week for to 1.37 1.37 Pesos per 
immediate family) and each employee Pesos per week for each 
maternity week employee 


Unemployment owing to 
bodily infirmity or old age 


The Social Security Law is a federal statute, and is therefore mandatory 
throughout the Republic. It is not yet effective in all the States of the Republic, 
although one by one they are commencing to enforce the Act. 


LOCAL TAXES 


a) The territory or municipality in which taxpayer is operating outside 
the Federal District (México City) may have legislation providing for a local 
business (license) tax based on the working capital of the company, its gross 
receipts, its production of certain items, or calculated in some other manner. 


The business (license) tax in the Federal District (México City) is nor- 
mally assessed on the total capital, either of the proprietors or of third parties, 
employed in a business for lucrative purposes, or, in other words, in the large 
majority of cases, on the total of the liabilities side of the company’s balance 
sheet. As previously stated, the tax is not a Federal tax, but it is a tax assessed 
by the local authorities of the Federal District (México City), on undertakings 
operating in such area. Consequently, if it can be shown that a material pro- 
portion of the capital utilized in the conduct of the business is invested in 
physical assets permanently situated without the Federal District, it is frequently 
possible to have this circumstance taken into consideration by the officials who 
determine the assessment on which the tax is calculated on the following 
graduated scale: 





Amounts of Assessment 


From 
01 
5,000.01 
10,000.01 
20,000.01 
30,000.01 
40,000.01 
50,000.01 
100,000.01 
150,000.01 
200,000.01 
250,000.01 
300,000.01 
350,000.01 
400,000.01 


Pesos 


To 

5,000.00 
10,000.00 
20,000.00 
30,000.00 
40,000.00 
50,000.00 
100,000.00 
150,000.00 
200,000.00 
250,000.00 
300,000.00 
350,000.00 
400,000.00 
500,000.00 


Amount 
Taxable 


5,000.00 
5,000.00 
10,000.00 
10,000.00 
10,000.00 
50,000.00 
50,000.00 
50,000.00 
50,000.00 
50,000.00 
50,000.00 
50,000.00 
50,000.00 
100,000.00 


MEXICAN TAXES 


Rate 
Percent 
of Tax 
4.5 
4.00 
3.80 
3.50 
3.20 
3.00 
2.80 
2.60 
2.50 
2.25 
2.00 
1.80 
1.60 
1:33 
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Annual Tax 


Portion 
225.00 
200.00 
380.00 
350.00 
320.00 
300.00 
1,400.00 
1,300.00 
1,250.00 
1,125.00 
1,000.00 
900.00 
800.00 
1,550.00 


Cumulative 
Pesos 


225.00 
425.00 
805.00 
1,155.00 
1,475.00 
1,775.00 
3,175.00 
4,475.00. 
5,725.00 
6,850.00 
7,850.00 
8,750.00 
9,550.00 
11,100.00 


500,000.01 1.000,000.00 1.30 6,500.00 17,600.00 


1.000,000.01 and over 1.10 
(One Dollar United States Currency is equivalent to 4.85 Pesos) 


500,000.00 


The assessment is, in general, fixed in advance for one fiscal year, but the 
law imposes obligations on the taxpayer to notify the Department in the event 
of a material increase in the total of his capital, reserves, and liabilities, and 


conversely provides rules for obtaining relief in the event of a corresponding 
decline in the basis of the tax. 


When paying a local business tax or local or territory tax on property, an 
additional 15% and 10% respectively will be added for Federal Government. 

b) The property tax is a Federal District Tax as distinguished from a 
Federal Tax and is governed by the Law of the Treasury of the Federal District, 
Article 30 of which translated reads: 


“ARTICLE 30: Real Estate in the Federal District shall be subject to the 
payment of a property tax in accordance with the following rules: 


Lots on which buildings are erected, located in the portions of the city 
where properties have been assessed, shall pay tax in accordance with the 
following bases: 


I. If they are totally occupied by their owners or relatives, without any 
lease being executed or any rent being paid, the rate shall be 12.60 per 1,000.00 
Pesos annually on the assessed value. 


II. If they are partially or totally leased: 12.6% per month on 87% of the 
average monthly rentals which are or may be obtained including that portion 
of the property occupied by the owners. 


III. The properties used for factories, workshops, warehouses and offices, 
as also workers’ houses, theatres, cinematograph theatres, race tracks, bull-rings, 
and other properties especially constructed and destined for exhibitions; hotels, 
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boarding houses, hospitals, houses with furnished rooms or apartments for rent, 
watering places, and other buildings used for similar enterprises, shall pay 12.60 
per 1,000.00 Pesos annually on the assessed value, whether operated directly 
by the owner or under lease. In both cases the business tax shall be separate 
and distinct as set forth i in the respective provisions of this Law. 


c) Luxury Sales Tax: In the Federal District only, retail sales, or sales by 
wholesale directly to a market customer, on commodities listed in the law are 
subject to a 5% tax on the price, which tax is payable by purchaser, although 
vendor is jointly liable and charged with withholding such tax. Sales from 
wholesaler to retailer are not so taxed. 


GENERAL STATUTES SUPPLEMENT OF 1947 


The General Statute Supplement of 1947 was published January 14, 1947, 
and is on sale at the office of Secretary of State. It consists of approximately 


1,400 double column pages. This announcement comes from Franklin Corrick, 
revisor of statutes. 


This is the sixth biennial cumulative Supplement to the General Statutes 
of 1935 and supersedes the 1945 Supplement. It is duly authenticated by the 
attorney general and the secretary of state and contains all general laws now 
in force which were enacted by the Kansas legislature since the 1935 regular 
session, including such laws enacted during the regular legislative session of 
1947. The material in this Supplement is arranged in the same order as like 
material is arranged in the General Statutes of 1935 or proper cross references 
made to such material. Appropriate references are made to all sections of the 
General Statutes of 1935 which have been repealed or amended or construed 
by the courts. 

All orders for the 1947 eit should be to the Secretary of State, 
State House, Topeka, Kansas. Remittance ($5.00 per copy) should accompany 
all orders since the state of Kansas does not keep open accounts on statute books. 
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THE ANNUAL MEETING AND THE DEADLINE 


The dates set for the 66th annual meeting of our Bar Association are May 
21 and 22, 1948. The place is Wichita with the Hotel Lassen as headquarters. 
It is not possible to include in this issue of the JOURNAL any outline of the 
program or information as to what may be in the offing. At the moment, suffice 
it to say that our Wichita hosts always equal or surpass the Topeka repertoire. 


Your editor has been requested to advise that requests for room reserva- 
tions should be sent direct to the Wichita hotel managers as soon as possible. 


As in previous years, the plan is to print the tentative program in the May, 
1948, issue and to distribute this issue to the members of the Association as 
early in May as possible. In consequence, the deadline for submission of 
material for publication in the May, 1948, issue of the Bar JOURNAL is April 
15, 1948. This is two weeks earlier than the usual deadline date, but it is in 
line with the customary deadline-for-copy-requirement for the May publication. 


PC. 
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STATUTORY LAW NEGLECT CITED 


In the foreword to the 1946 volume of the Annual Survey of American 
Law, Arthur T. Vanderbilt, dean of the New York University School of Law 
until his recent appointment as Chief Justice of the Supreme Court of New 
Jersey, writes concerning the statutory law situation in the United States. His 
remarks, in part, are as follows: 


“Statutory law has long been a baffling problem to law students, to the 
entire legal profession and even to the lawmakers themselves. Law students, 
like lawyers, instinctively prefer dealing with judicial decisions to working over 
statutes; the reasoning of decisions appeals to them, while legislation is all too 
often merely tolerated. Statutes, they concede, are law and therefore must be 
endured, but in the general estimation of the profession they seem scarcely to 
attain respectability until they have been construed by the courts. 


“The law schools have not done much to increase respect for statute law. 
While grumbling about the all-too-frequent defects of phraseology in the 
written law, they have not, except in rare instances, essayed to teach the 
complicated technique of legislative expedients or the fine art of legislative 
draftsmanship. Nor have the law publishers come forward with any research 
apparatus in the field of legislation that is at all comparable with the digests 
of judicial opinions available in every common-law jurisdiction. . 


“There is no uniform system of digesting or even of indexing statutes, 
with the result that the average lawyer not only feels uncomfortable in dealing 
with legislation of his own state but utterly incapable of coping with the 
statutory law of other jurisdictions. Although our common law has developed 
through the comparative study of judicial decisions on a nationwide basis, a 
similar comparison of statutes is impracticable, if not, in fact, impossible. 
There is not available even a collation of all of the provisions in American 
state constitutions and their interpretation. 


“Despite this neglect of legislation by the teaching and practicing branches 
of the legal profession and by the law publishers, Congress and the legislatures 
of eight states in regular session and of six states in special session passed 
10,024 pages of laws in 1946, and in 1945 Congress and the legislatures of 
43 states in regular session and of five states in special session enacted 39,620 
pages of statutes —a total for the biennium of 1945-1946 of 49,644 pages, 
much of it inartistically drafted and most of it unavailable for comparative 
study on a nationwide basis. 


“Of far greater concern, however, to the public has been the failure to 
modernize legislative methods in an era of unprecedented economic and social 
change. The ancient machinery of parliamentary procedure, the elaborate 
system of committees that has gradually grown up, the rule of seniority in 
committee appointments, and the all-too-frequent lack of expert legislative 
assistants have all contributed to the partial eclipse of the legislature as one 
of the three coordinate branches of government in favor of hegemony of the 
executive. The failure of our legislatures to streamline their procedure and to 
avail themselves of expert advisers has been responsible in considerable measure 
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not only for the mushroom growth of federal and state administrative agencies 
with tremendous delegated powers of legislation covering many branches of 
the national economy, but also for the lack of supervision over the work of 
these creatures of the legislature. The rapidity of social change and the lag in 
our legislative methods have been conspiring to impair the effectiveness of the 
work of the popular branch of our federal and state governments at a time 
when it is essential to the survival of our democratic, representative system of 
government that it be most efficient and to destroy the proper balance of the 
three grand departments of government, upon which the operation of our state 
and federal constitutions inevitably depends. 


“The evils have long been known. . . . They have been remedied in large 
part in the field of the federal government. . . . By reducing the number of 
standing committees in each House of Congress, by increased fiscal control and 
joint action in the preparation of the legislative budget, by furnishing adequate 
research and staff facilities, by requiring the registration of lobbyists and pres- 
sure groups, by providing for legislative supervision of administrative agencies 
by standing legislative committees, Congress has set an example to the state 
legislatures in providing a healthy check on the activities of the administrative 
agencies and in restoring a better balance in the functioning of the legislative 
and executive departments.” 


* 





JOTHE LOITOR 


Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


ARMY ENLISTMENT OF LAW VIOLATOR FROWNED UPON 


The following statement by Lt. Gen. Walton H. Walker, the Commanding General 
of the Fifth Army with headquarters in Chicago, Illinois, was brought to the Editor 
by Col. Joseph P. Shumate, Executive. Officer for the Kansas Military District. Kansas 
is one of the 12 states comprising the Fifth Army Area. 


The statement is as follows: 


“It is regrettable that in some instances jurists have attempted to transfer the 
responsibility for men with criminal records to the Armed Forces by dismissing charges 
upon promise to enlist. There have been instances where persons on a quasi-parole 
basis have been encouraged to enlist in a branch of the services rather than complete 
prosecution. 


“It is not the mission of the services to take over the job of rehabilitation of 
felons in lieu of imprisonment or probation by local civil authorities. Service in the 
Army is a privilege reserved for qualified individuals, ready and able to train for and 
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maintain the military establishment in the interest of our National Security. Civil 
offenders are not eligible for enlistment until such a time as civil authorities have 
completely relinquished control, and then only following a probative period as law- 


abiding members of a community. 


“Army regulations bar enlistment of certain questionable categories. These include 
persons with a record of criminal tendencies, questionable moral character, a long history 
of anti-social behavior, or traits of character which render them unfit to associate with 
other men. An exception to the rule must be able to stand up before complete investi- 
gation by local enforcement agencies. In such instances, the Commanding General 
of the Army takes responsibility for the final decision.” 


BOOK REVIEW 


THE PEopLe’s Court. By EDWARD C. FIsHER. 

A book of 164 pages, valuable to all 
who are interested in motor-vehicle traffic, 
was issued (August 1, 1947) by the 
Northwestern University Traffic Institute. 
Its title “The People’s Court,” gives no 
hint that the tribunal under consideration 
directly affects more people than any other 
designed to administer justice. The author 
is Edward C. Fisher, Judge of the Muni- 
cipal Court of Lincoln. He is serving 
his ninth year. 

In the United States the laws, rules 
and regulations relating to vehicular traffic 
come closer to everyone as of concern 
than do ordinances, and restrictions in 
any other field. The book may be read 
with profit by almost any person. But 
it is also a reference work for all, partic- 
ularly judges, prosecutors and traffic officers 
in cities and along highways. It is also 
of value to legislators on almost all points 
where light is needed from past experience 
in efforts to make better internatoinal 
rules, and better federal, state and local 
laws for handling motor-driven traffic. Not 
even tax laws, obnoxious through all ages 
and despite far greater burden of cost to 
the citizen, arouse such open protest and 
deep-seated resentment. 

This work is a practical effort to make 
a thorough survey, and to improve the 
situation. The author is aware that the 
average citizen’s respect for law, his men- 
tal picture of courts, and his reaction to 
enforcing officials, are not based on con- 
stitutions, nor on the higher courts with 
their august judges and ancient trappings ; 
but on everyday contacts with the traffic 
officer, the policeman or town marshal on 
street or highway or at the traffic court 


whether a specially raised tribunal, or a 
division in a larger judicial system. 

Judge Fisher touches on the psychology 
of traffic courts, the embarrassment or 
humiliation of being “caught’’ or “tagged,” 
the several kinds of offenders and degrees 
of offense, the wage | in the press or 
otherwise, and the cold, mechanical, un- 
feeling disposition of cases em mass as 
traffic violations. Descriptions of court 
proceedings in various cities are appalling 
to those who know the underlying prin- 
ciples of Anglo-American jurisprudence, 
and also terrifying to those unlearned in 
the law. 

The need of capable judges is stated in 
the early chapters. The long-established 
custom of assuming that any one will do 
as judge in a minor court is combated. 
However, if traffic courts treat all alike, 
the citizen whose experience or impressions 
are only of courts of general jurisdiction 
is shocked when he is treated like average 
or below average citizens. He may even 
come to a state of apprehension that this 
disparity of treatment is true more or less 
of all tribunals whose jurisdiction is deter- 
mined by dollar-smallness of values in- 
volved in such minor cases. Many features 
present or lacking in the traffic court's 
activities (or lethargy) are noted as sus- 
taining or destroying on those before it, 
the respect due to earnest effort at justice, 
or the contempt at mercenary “ringing up 
of fines” approaching a racket. 

Fines and penalties are treated, and the 
theory to support them, for example as 
to first offenders, special and juvenile of- 
fenders waiver of appearance and contested 
charges. Some court decisions and law 


encyclopedias are cited. The types of 




















violators are described in detail, along 
with “fixers,” excusers and personalities. 
But credit is given to “the biggest class 
of all” — good sports who know they 
were wrong and who cheerfully, calmly 
submit to the law. 

Rightly the prosecutor gets several pages 
of attention, as befits his importance in 
the drama. The steady improvement in 
police officers as well as judges and pros- 
ecutors is pointed out. The problem of 
the press, its reporting and reporters, re- 


ceives attention as an important factor in . 


a people of democratic government. The 
strong tendency of lawyers to get results 
for clients in traffic courts without great 
concern for justice is discussed. The chap- 
ter on the “Citizen in Court” is worthy 
of ——_ by any lay driver. 

nd since the “Drunken Driver (chap- 
ter ten) is inseparably connected with the 


Case Notes 
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traffic in toxics, especially alcoholics, this 
chapter is timely when reorientation in 
this field is up for constitutional consider- 
ation. Finally ‘Safety Organizations” are 
described in their educative and construc- 
tive endeavors to meet the serious situation 
as to life property and organized govern- 
ment. 

The appendix adds a model local traffic 
ordinance, instructions or traffic court pro- 
cedure, and blank forms of report as to 
alcoholic influence on drivers. An exten- 
sive bibliography, both of books and cur- 
rent magazines, closes the volume. The 
single page index could be expanded con- 
siderably to the advantage of users of the 
excellent book. 


J. C. RUPPENTHAL, 
Attorney at Law, 
Russell, Kansas. 


CASE NOTES AND COMMENTS 


LABOR LAW: Free Speech by Employ- 
ers and Employees; Interpretation 
and Effect of Section 8 (c) of the 
National Labor-Management Act of 
1947. 


In Milk Wagon Drivers Union v. Mead- 
owmoor Dairies, Inc.,1 the Court said, 
in upholding a state court injunction for- 
bidding even peaceful picketing by a 
labor union: ““Utterance in a context of 
violence can lose its significance as an 
appeal to reason and become an instru- 
ment for force.” 

In National Labor Relations Board v. 
Prince Manufacturing Co.? the Court 
stated: “This argument can be turned 
against an employer in comparable circum- 
stances. Anti-union propaganda addressed 
by an employer to his employees may be 
more than a mere expression of opinion, 
may lose its significance as an appeal to 
reason, in a context of violence, intimi- 
dation or coercion. At this point,” the 
Court continued, “the employer’s constitu- 
tional right of free speech ends.” 

In the Prince case the Court of Appeals 


of the First Circuit did not find it neces- 
sary to pass upon whether the Board had 
been correct in its decision that certain 
propaganda directed by an employer to its 
employees was a phase of an unfair labor 
practice within the meaning of Section 8 
(1) of the National Labor Relations Act. 
The case did, however, emphasize the idea 
that what is good for the goose is good 
for the gander, and this adage was applied 
to the right of free speech of both employ- 
ers and employees. 

Although employees and unions could 
not be guilty of an “unfair labor practice” 
under the original Act, the same theory 
had been applied in decisions enjoining 
picketing that came to be applied by the 
Board in its much criticized decisions hold- 
ing it an unfair labor practice for employ- 
ers to express themselves concerning labor 
unions when such expression amounted to 
coercion within the meaning of Section 
8 (1) of the old Act. Under the Board 
decisions it was not necessary that the 
expressions be coercive on their face. It 
was enough if they were coercive when 
viewed against a background of anti-union 


1 312 U.S. 237 (1941). Cf.: Carpenters and Joiners Union v. Ritters Cafe, 315 U.S. 722 (1942). 


2 118 F (2nd) 874 (C.C.A. 1, 1941). 
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conduct on the part of the employer.* This 
was known as the “totality of conduct” 
doctrine. What effect does the Taft-Hart- 
ley Amendment have upon this doctrine? 

Section 8 (c) of the new Act provides: 
“The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or 
visual form, shall not constitute or be evi- 
dence of an unfair labor practice under any 
of the provisions of this act, if such 
expression contains no threat of reprisal 
or force, or promise of benefit.” 

This section is phrased generally enough 
to apply to all utterances, whether by 
unions or employers, and if the intent of 
Congress is to be given effect the provi- 
sion also probably requires the Board to 
discard its “totality of conduct” doctrine. 
It is not clear under the new Act, how- 
ever, whether the statements or expressions 
are to be considered an unfair labor prac- 
tice only if they are coercive in themselves 
or on their face. In this connection, it is 
submitted that since the — on the 
worker is the thing that makes the state- 
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ment an unfair labor practice it is defeat- 
ing this concept to say that if that effect 
is produced not expressly but by innuendo 
or implication the expression is not an 
unfair labor practice. If the section és 
interpreted as prohibiting only those state- 
ments which are coercive in themselves, 
it may be interesting to consider what 
effect, if any, the spirit of this section will 
have upon such decisions as that in the 
Meadowmoor Dairies case which at- 
tempted to distinguish even peaceful pick- 
eting from free s if, in viewing of 
other circumstances and the background in 
which the peaceful picketing takes place, 
it in fact has the effect of inducement to 
violence. Though not illogical, it would 
be somewhat ironical to find the spirit of 
a so-called “slave labor law” breathing 
new life into the ghost of the Thornhill 
doctrine.* 
Lioyp C. WAMPLER, 


A.B., LL.B., Indiana University, 
Instructor of Business Law, 
School of Business, 

University of Kansas. 


3 NLRB v. Auburn Foundry, Inc., 119 F. _— 331 (1942). 


4 Thornhill v. Alabama, 310 U.S. 88 (1940 
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Two Men 


They have left us for their eternal abodes. 
Both were well known in Kansas, Oklahoma and 
far places. One was the son of a prominent 
Methodist minister, the other of a great Bible 
teacher. Both were outstanding lawyers. One 
had served as district judge; the other might 
have been a federal judge if there had been a 
Republican president. One was head of a pros- 
perous law firm; the other chief counsel for a 
large utilities corporation. They had been part- 
ners in their early years. They both died at 
least ten years too soon and within weeks of 
each other. They remained friends to the end. 

In memoriam. We salute you “Bob” Foulston 
and Mills Ebright in these poetic words, descrip- 
tive of your lives: 

The clock of life is wound but once, 
And no man has the power 

To tell just when the hands will stop 
At late or early hour. 

Now is the only time you own, 
Live, love, work with a will; 

Place no faith in tomorrow, for 
The Clock may then be still. 


* 


Teachers Minus 


In a current publication of the Kansas Acad- 
emy of Science, Robert Taft, editor (He’s not 
a candidate for president), is a report that 
while other colleges in Kansas have increased 
enrollment by 100 per cent, teachers colleges 
have increased only 25 per cent. This in the face 
of growing teachers shortage in our grade 
schools. Science is concerned about this because 
unless proper preparation is given, students 
cannot be expected to be leaders in science. 
The legal profession should be equally con- 
cerned for exactly the same reason, as without 
adequate elementary education of students the 
profession cannot expect many good lawyers. 
Perhaps some of the young lawyers should go 
into teaching the youth of the land. 


* 


World War Il 


The G.I. problem has somehow given me 
great concern in the last few months. I mean 
the G.I. lawyers especially. First thing was a 
statement by one such lawyer, mature, level 
headed and a high rate lawyer, something like 
this. “I could pack my books tomorrow, close 
up and leave without a single regret. No. It’s 
not because of business for business has been 
good.” Then what is it? 


* 


The Aftermath 


Why does this lawyer feel that way? What 
about other G.I. lawyers? It was reported that 
one, very prominent, had no interest whatever 
in the profession although he was practicing 
in lieu of anything else. It was a big jump 
from being in the center of world changes to 
the humdrum of the law office. Men have 
changed. What seemed important, now is of 
little interest. After all making a living may 
be a sordid thing and nerves become restless. 
Is this the aftermath of war for the G.I. lawyer? 


* 
Something Else 


Assume that our fellows found business good 
and are still not satisfied, what else is there? 
Well the people changed while they were gone, 
say these lawyers. People are not friendly like 
they were. In fact they are cold and suspicious. 
There is a cleavage between the men who went 
and the men who didn’t; between those who 
were accepted for service and those who were 
refused; between those who carried a gun and 
those who built the planes; and still more 
strange, or is it, between those who set foot 
on foreign soil and those kept at home bases; 
between the different branches of the service. 
Anyway some say folk are not friendly, they 
can’t meet each other on a common ground. Of 
course these things apply to all, not just 
G.I. lawyers. 


* 
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Can You Beat It? 

“I just can’t beat this tax thing. You're a 
lawyer tell me what are we going to do about 
it.” Well you're a lawyer tell me. This fellow’s 
complaint was that no matter how hard he 
worked and how much he increased his income, 
his increased style of living, coupled with 
increase in taxes, took all he made. Well maybe 
YOU can beat it. After all the average man 
pays one third of his income to taxes. The 
real difference these days is the payment to 
inflation. We are guaranteed life, liberty and 
the pursuit of happiness, not the acquisition 
of wealth. 

* 


This Means Something 


Fifty years ago one out of each 400 persons 
in Kansas was college enrolled. Today one out 
of each 50 is so enrolled. 


* 
Eat or Trust? 


About the funniest thing heard is the fellow 
who wanted the ten dollars per week paid for 
child support put into a trust fund for his 
six year old child’s college education. Probably 
expected him to live on water and air until high 
school graduation. 

* 


Our Debt 


As a knee pant boy I learned that there were 
two ways of keeping out of debt or as they 
now say, of balancing the budget. One was to 
spend less money; the other to make more. It 
is certainly regrettable that the heads of gov- 
ernment in Washington and Topeka never 
learned this, It used to be considered terrible to 
be in debt. And when Uncle Joe Cannon sur- 
veyed a one billion dollar budget the country 
almost exploded. Then economists just a few 
years ago told us the United States could not 
possibly survive a debt exceeding seventy to 
eighty billion dollars. Were they all wrong or 
will time prove them to have been right? 


* 
We Have Failed 


In this whirlpool of financial folderol, law- 
yers have been no better at leading than anyone 
else. In fact an examination of the record 
will probably show we have been average. 


* 


To the Young Lawyer 


Since being back in practice I am more im- 
pressed than ever that our greatest failure is 
lack of preparation of cases. One lawyer has 
the power to be as good as another. No young 
lawyer need be afraid of am older one. Of 
course he has more experience than the young 
man. But chances are at least 50-50 that he 
will rely on that too much and if you just pre- 
pare your case, other things being equal, you 
are likely to win. If I were a young man again 
I wouldn’t ever apologize for that, but just 
make my work so thorough that the court would 
recognize it. Opportunities are as great as they 
ever were. Growing up with a period of the 
greatest changes in business and law the young 
man is much better positioned for the next 
decade. After that nobody can tell. 


* 
Judges 


They are in a peculiar position. Those who 
have been on the bench ten years or more are 
out of step with the times. Of course it 
wouldn't do to tell any of them that. Perhaps 
there has never been a period when judges could 
so quickly get in that position. 


* 
The End 


This closes the Fireside Chats. They were 
begun 16 years ago at the suggestion of Eugene 
Stanley. The name was not taken from Pres. 
Roosevelt. It was original with the writer. 
Where the president got his, history may record. 
It has been a joy sometimes to write them; 
sometimes a task. On occasion things said have 
not been too well received. On the other hand 
many words of appreciation have been spoken. 
It is difficult to select matters that may be of 
general interest. Sometimes I have resolved to 
send out letters to get expressions of opinion 
on debatable questions. However it doesn’t seem 
to get done. I appreciate all you have said, 
the attention you have given to “Chats,” the fact 
that you have not always agreed, the freedom 
of expression that has been accorded me, and 
now the privilege of saying to you all, “What- 
ever of good was here, cherish; whatever failed 
of the mark, forget; and let us hold fast to 
the things that have made this nation great and 
a light of freedom to the world.” [Eprror’s 
NotE— Upon request of the Editor-in-Chief 
of the Journal, Judge Pierpont has consented to 
continue the “Fireside Chats” as time permits.]} 
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WICHITA BAR ASSOCIATION 
Public Relations Program for 1948 


During the past few months, ground- 
work has been laid for an intensive public 
relations program during 1948. We be- 


gan compiling material and drawing on 
the experience of other bar associations to 
use as a guide in setting up a 


which was outlined as being desirable. We 
are now ready to start an active campaign 
to advance public acceptance of the legal 
profession’s purpose. 

Number one is a well planned and 
rehearsed radio program which is being 

ut into shape at this time by a committee 
Freaded by J. B. Patterson. The first of 
our thirteen-week series will start the week 
of February 9, 1948, over radio station 
KFH. These programs each will be fifteen 
minutes in length. The programs will be 
prepared in simple language that the 
ordinary layman can understand. The pur- 
pose will be to educate the general public 
in the fundamentals of the law and all of 
its branches in order that the people may 
be able to recognize legal problems and 
thereupon seek legal advice from a quali- 
fied lawyer. 

The programs will not create the impres- 
sion that law is being practiced over the 
air. They are being designed to promote 
respect for law and the legal profession 
as such and not for the benefit of partici- 


pants in the programs or for any one 
group of lawyers. 

Number two activity will be carried on 
by a Speakers’ Bureau, to act’ simulta- 
neously with the radio programs. We have 
done considerable checking on this matter, 
and we are drawing on the experience of 
other associations which have set up sim- 
ilar programs. 

Organizations throughout the city will 
be advised by letter that such speakers are 
available from the Bar Association. These 
groups include P.T.A.’s, veterans’ organi- 
zations, luncheon clubs, professional 
groups, women’s organizations and other 
organized groups. 

Both the radio programs and the activ- 
ities of the Speakers’ Bureau will be pub- 
licized — the newspapers. 

Number three on our public relations 
program will be the establishment of some 
sort of Legal Aid Clinic. Roughly, this 
program will cover the one outlined by 
the American Bar Association. 

The Wichita Bar Association has em- 
ployed Mr. William R. Beeson as director 
of the above public relations program. 
Any other groups interested in aed 
more about this program may communi- 
cate with Mr. Beeson, 514 Wheeler-Kelly- 
Hagny Building, Wichita. 

* 


Casey Jones of Olathe has announced for 
the State Senate, and Ray Carr of Mission 
for the House. The Johnson County boys 
lose no time in this political race. 

A. V. Roberts of Wichita was buried 
January 27. A. V., as we knew him, arose 
one morning, had his breakfast and passed 
on with a heart attack. He had been in and 
around Wichita, and connected with Bar 
circles for many years. We will all miss 
him. Harry Brown, formerly of Hutchin- 
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son, Kans., and later of Guthrie, Okla., did 
the same thing last July. I just heard about 
it recently. Harry left Kansas to go down 
into Oklahoma about 25 years ago. 

The Bar Convention is to be at Wichita, 
May 20, 21, and 22. Lassen Hotel is head- 
quarters. Better get your reservations in 
early if you plan to attend. As far as I 
know it will be another Wichita Conven- 
tion. 

Lloyd Hewitt is with the Employees’ 
Liability Insurance Co. at Wichita, and has 
been since his return from the army. I 
understand he is going to Western Kansas 
to open an office. 

Wilbur Leonard of Council Grove was 
elected President of the County Attorneys’ 
Association, Ben Marshall of Lincoln, Vice 
President, and O. J. Connell of El Dorado, 
Secretary and Treasurer. This is, as far as I 
know, a new set-up. I don’t remember any 
succession in this line-up. 

John Wilson of Salina passed on Jan- 
uaty 19. He was taken to a hospital at 6 
o'clock in the morning and died at 11. 
John went to Salina and went into the 
office with his father who had been blind 
for some time. John took over about 1928 
as I remember it. We will all miss him. 

Oliver Hughes is the new man in the 
Collins, Weiskirch, Williams office at To- 
peka. Ollie went down to help George 
raise alfalfa. It eventually rained and 
snowed, hence the boy did pretty well with- 
out any help from the office. 

Pat Warnicke and Bill Atwater have dis- 
solved their partnership. Pat and Allen 
Pharis staying together, and Bill is on his 
own. No change in the address for the 
present. 

George Siefkin told me a week or so 
after Bob died that there would be no 
change in the present office, the same staff 
would carry on at the same address. I 
know the boys will all miss Bob but this 
will not deter them in their efforts to carry 
on as he would have it. 

The new firm in Topeka is McClure, 
Webb and Oman, successor to the old firm. 
Beryle Johnson is opening in the New 
England bldg. on his own. Bob Stone is 
going to take it easy from now on. 

Harrison Smith came out to the house 
one night about the middle of January to 
talk to me about an opening in Western 
Kansas. Harrison has up in Racine, 
Wis., after leaving the navy, now coming 


home, and thinks Garden City is the place 
to show his wares. 

Bernard Alden is resigning from the 
McAnany-Alden firm in Kansas City, 
Kans. He is directing a wheat germ proc- 
essing business that is keeping him busy. 
I went through the plant recently, looks 
like he has all the equipment to do a mil- 
lion dollars a year business. Bernard will 
do a little law practice on the side, main- 
taining an office in the place of business. 

Bob Clark has been upped again by the 
Santa Fe, this time he goes to Chicago, 
although as a matter of fact, I think he 
spent as much time in Chicago as he did 
in Topeka. Nice to see Bob get a better 
rating. 

The Banks, O’Brien and McVey office of 
Independence has been disbanded, Oscar 
and his son John have gone together under 
the name of O’Brien and O’Brien. Walt 
McVey is taking Larry in with him, and 
Walt, Jr. when he finishes this year under 
the firm name of McVey, McVey and Mc- 
Vey, all of Independence. Good luck to all. 

Rodger Morse is in the Carpenter office 
at Marion. Charlie Ward of Peabody is 
County Attorney of Marion County, com- 
muting every day from Peabody to Marion. 
I didn’t know Charlie had the job until 
recently. 

Ed Westerhaus and Dave Wheeler are 
still happily associated and seem to be do- 
ing a lot of business. 

Braden Johnson has reopened an office, 
and Roscoe King has gone to Kansas City, 
Mo., to work in a Title office. Dutch 
Hauser is devoting all his time to the cattle 
business. Marion has had several changes 
in the past year, some I didn’t know about 
until this last trip. 

I saw Jack Stites in Wichita recently. He 
tells me he has moved back to Oklahoma 
City to be in the Cities Service main office. 

Cliff Morgan of Newton tells me the 
Harvey County Bar will hold an Institute 
Wednesday night, February 11. Brose 
Johnson, Art Walker and Judge Thiele 
will do the honors. They invite and wel- 
come all visitors. 

Orin Wheat and Ray Eggleston of Medi- 
cine Lodge have dissolved their partnership, 
each going on alone. Ray is refitting an 
office and library. 

Vernon Coss is in with Reilly Mc- 
Gregor. Vernon completed his law course 
after leaving the army. 





















Al Orr is in the hospital, getting along 
fairly well, nothing to brag about, seems 
slow and unsteady process. 

Ralph Anderson has opened up in Pratt, 
Kans., sharing an office with my old friend 
W. B. Hess. Andy says some business is 
coming his way. 

Dale Corley and Dan Hopkins have a 
new firm in Garden City, Kans. I saw, 
Dan, Dale was out of town the day I called. 

Frank Collins is getting the office started 
in Ulysses, sort of a slow process getting 


anything done in Western Kansas. Every- 


one seems to be too busy to do anything 
for the other fellow. 

I stopped in Kingman 
and caught S. S. and Joe Alexander 
to eat. I went along, had a good 
and good visit with them both. 

I notice in the Wichita paper where 
Bob Cobean had a murder mystery in Sum- 
ner County. Bob had the accused put 
under the lie detector at Wichita. I didn’t 
learn the outcome or details as Bob was in 
Wichita at the time I was in Wellington. 

Dwight Moore has opened up with 
George Barrett at Greensburg. Dwight is a 
very recent graduate, and went to Greens- 
burg where George has a branch office. 

Dale Kidwell, John Darragh, George 
Ball and Bob Norton have gone in together 
in the order named as a firm, with four big 
private rooms off a much larger reception 
room. Looks like quite an institution with 
a bright future for all concerned. 

Joe Fromme has gone over to the Su- 
preme Court as law clerk, —s Ray 
Stein who recently opened an office at 
Beloit. 

Elvin Perkins, I understand, is going 
down to Emporia after he graduates this 
month. There are about 50 who will take 
the Bar at that time. I haven’t heard of 
any of the other boys choosing a location 
in which to practice except those who will 
enter regular established offices. 

The Wyandotte County group held a 
memorial service for Al Etchen, Joe Brady, 
Hugh Smith and D. V. Downs on Nov. 
14 in the County Courthouse. The lawyers 
all sat in the jury box. Judge Art Mellott 
represented the Federal Court, Judge Jay 
Parker represented the Supreme Court, due 
to the fact that Joe Brady and Hugh Smith 
were former Judges, the Bench was left 
vacant. 


the other night 


ing 
inner 
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The Wyandotte Bar meets once a month 
for the purpose of getting better public 
relations sed client and attorney, also 
a Ladies Auxiliary has been organized 
with Mrs. Hugh Brownfield as chairman. 

John Dieter has opened an office in Abi- 
lene. He acquired the Sam Smith wen 
bringing it down to date and is now’ ready 
for all the clients that come his way. Good 
luck John. 


Harlow King has resigned from the 
Government service and taken over the Tax 
work with Blackmar, Newkirk, Eager, 
Swanson and Midgley in Kansas City. Har- 
low formerly was County Attorney at Min- 
neapolis, Kans. I understand a new boy is 
opening at Minneapolis by the name of 
Pugh, but I haven’t met the newcomer. 

I mentioned Art Humphrey's auto acci- 
dent somewhere in this column. I had just 
hung up the — after talking to Mrs. 
Humphrey and started west to McPherson 
when I got messed up myself, demolished 
my car, just got out of the hospital and 
home, and was scanning the newspaper one 
night when I saw where Dick McEntire, 
Dorothy and Lewis Clevenger were coming 
home from Philadelphia where they had 
been for the holidays, when they had an 
automobile accident. Dick lost an eye but 
the Clevengers were not hurt. 


Jim Dye of Wichita was a Topeka visitor 
on a tax matter just before Christmas I 
saw Jim for a few minutes at the Elks 
Club, he told me of a vacation he had in 
September. He got a new car, drove it 
3900 miles on a trip to Florida, then to 
Cuba by plane, and home through New 
Orleans. 

I came up from Topeka a few days ago 
with Fayette Rowe of Columbus. He had 
been in Topeka on business. We had a nice 
little visit about southeast Kansas and par- 
ticularly about Columbus. 

I saw R. J. Shetlar, of Johnson City, in 
Wichita a few days ago. R. J. looked very 
fit. I asked him for his recipe and he told 
me something we all should remember, 
that is, quit when we get enough, and go 
slow from then on. 

Roy Cox of Augusta was in Wichita 
early in January. The Senator told me of 
one good piece of business he was closing 
which I was glad to hear about and to ex- 
press a hope he will hit again in the same 


place. 
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Bob Allen of Chanute has been down 
with some sort of an ailment. I haven't 
heard the particulars but do know he was 
home for a while. Hope he is out again 
soon. 

I saw Elmer Anderson of Clay Center 
attending the Nebraska Bar meeting at 
Omaha the latter part of November. I 
didn’t know Andy was still interested in 
things in Nebraska, but it may be he is like 
I am, he gets around. 

Earl Moses is leaving Doran Kline, Cos- 
grove, Jeffery and Russell of Topeka to go 
back home to Great Bend and open an 
office of his own about June 1. 

Joe Sheedy is leaving Fredonia and mak- 
ing a connection in Wichita. I haven't 
seen Joe, just saw a copy of a letter from 
my company stating they have cancelled his 
subscriptions and wishing him luck in the 
new endeavor. 

Alex Fromme of Hoxie took over the 
Thompson office and library about Dec. 1. 
His brother, Joe, who takes the Bar in 
February, is planning on going out to join 
Alex in the near future under the firm 
name of Fromme and Fromme. 

Charlie Rooney and Ed Webber have 
formed a partnership with offices in the 
New England bldg., in — They are 
a couple of good boys and should get along 
fine 


Mrs. Jay Parker lost her father last week 
at Colby where he had lived. I know the 
Bar will extend their sympathy to Mrs. 
Parker and Judge Jay as well. 

I had a nice visit with Les Hagaman 
recently and got a first hand review of 
Johnson County politics as well as a resume 
of State happenings. Les keeps up on what 
goes on in Kansas current events. 

Art Humphrey of Junction City drove 
up behind a transport truck on the high- 
way, the truck stopped for a rail crossing, 
Art bumped the rear end of the truck, 
demolished Art’s car and put him out of 
commission for a couple of weeks. He is 
out now and back on the job. 

There are three new boys at Manhattan, 
Rogers who is associated with Alvin 
Springer, Arthur who is with Gerald Kol- 
terman and another boy by the name of 
Eddy who is with the Farm Mutual Ins. 
Co. with home offices at Manhattan. I hope 
to know these boys better as time goes on. 


Arno Windscheffel was in Topeka just 
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before Christmas, looked like Arno was 
doing some shopping although he did not 
say so, he did say he hoped to be in the 
new office within the next 60 days. 

Dock Hughes has left Manhattan in 
favor of Topeka as a place of residence, 
and is working out with Ed Arn as a means 
of employment. 

Joe Menzie of Manhattan hopes to have 
a larger office within 90 days, * is pretty 
crowded where he is now. 

A friend of mine from Kansas City and 
I met Dick Wells of Manhattan one Sun- 
day for a quail hunt, Dick knew where the 
birds were, but when it started to snow 
Dick decided we needed a warmer atmos- 
phere on the inside of the car against the 
cold without, in this Dick volunteered, a 
masterful job was done, one that grew 
more expansive with each bird shot. We 
got the limit and a good time was had by 
~ Thanks again Dick for a wonderful 

ay. 

The Cowley County boys, particularly 
those of the Ark City side, seem to be for 
Arthur Capper for re-election. I can under- 
stand the attitude of most of them, but 
when it puts George Templar and Alf Lan- 
don in the same bed that is more than I 
can understand, the outstanding part of it 
is that George has no explanation for his 
choice. 

John Boyle and Harry Howard have 
joined the ranks of the manufacturing 
tycoons. He is Vice President of the Cen- 
tral States Manufacturing Co., maker of 
floor furnaces and suspended heating units. 
Harry manufactures a coat hanging device, 
one that is circular instead of the long way 
of the closet. John’s purpose seems to be 
to provide the world with a better heating 
unit. Harry seeks to prove the fact that a 
circular hanger displaces fewer cubic inches 
than a straight one, as W. L. opines, “Looks 
to him like every man to his own vice.” 

Shed Janicke was in Murfreesboro, 
Tenn., recently on a lawsuit. 

Gov. Frank Carlson appointed Walter I. 
Biddle as judge of the city court of Leaven- 
worth to succeed Edwin J. Holman, re- 
signed. 

Judge Jacob C. Ruppenthal of Russell 
and W. E. Stanley of Wichita are charter 
patrons of the newly-organized Interna- 
tional Bar association. They are the only 
Kansans so listed. 
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Carr W. Taylor, 83, who practiced law 
in Hutchinson from 1887 until he retired 
ten years ago because of ill health, died 
last fall after suffering a heart attack. 
He was a candidate for lieutenant gov- 
ernor of Kansas as a running mate with the 
late William Allen White in their fight 
against the Ku Klux Klan in 1924, and in 
1914 Taylor ran for attorney general on 
the Progressive ticket. He held several 
state, county and city offices in his career. 

Robert B. McKay, a 1940 University of 


Kansas graduate, has won the Ambrose-. 


Gherrni prize given by Harvard university, 
where he is studying law. The prize is 
given annually for the best original paper 
on international law. McKay, whose home 
was Wichita, wrote on “The Security Func- 
tion of the United States.” 

John Rugh today was appointed county 
attorney of Dickinson County by District 
Judge James P. Coleman of Junction City 
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to fill the unexpired term of Harold Ar- 
mold who resigned to re-enter the army 
with the rank of captain. Both Armold 
and Rugh are Democrats. 

A. M. Keene, 82, former Kansas legis- 
lator and referee in bankruptcy, died in a 
Fort Scott hospital early today after a long 
illness. He was a member of the. House 
from 1911 to 1919, serving as speaker his 
last term, and a member of the state Sen- 
ate in 1919. He also served on the state 
board of law examiners. He had practiced 
law in Fort Scott since 1887. 

Frank O'Brien, police judge and prom- 
inent local attorney, has been elected presi- 
dent of the Bourbon County Bar associa- 
tion, succeeding the late A. M. Keene, who 
has served in that capacity the last 17 years. 
Other officers elected, all of Fort Scott, are 
Fred Bayless, vice president; Douglas G. 
Hudson, secretary; and Harry W. Fisher, 
treasurer. 
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What Is Recognition? 


AAW 


Recognition is a thing that grows gradually and 
surely through the years. 


lt comes as service is rendered. It is born of high 
business ethics, of experience, of fine craftsmanship, 
and it becomes an asset more valuable than worldly 
possessions. It is called Good Will. 


For seventy-five years this kind and quality of recog- 
nition has been accorded Shepard's Citations. 


And now, at the end of these years, Shepard's Cita- 
tions is stronger and greater, building better and 
more worthily than ever before. 


The ideals of the founders of this company estab- 
lished in 1873, are still actively and whole-heartedly 
the ideals of Shepard's Citations today. 


There is nothing spectacular about these ideals. 


They are simple, old-fashioned standards of work- 
manship, which have guided the hands and hearts 
of good craftsmen for many centuries. 


To you, the user, they mean as much as they mean 
to us, for they have won and warranted your belief 


in the sound and consistent quality of Shepard 


service. 
ZAM 


Shepard’s Citations 
420 North Cascade Ave. 


Colorado Springs 
Colorado 


Copyright, 1947, by The Frank Shepard Company 
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CLARK’S SUMMARY 
of AMERICAN LAW 


With Introduction by 
DEAN ROSCOE POUND 


@ Forty-one subjects covered. 


@ The quickest source of re- 
fresher information. 


® A sure way to ALR anno- 
tations, American Jurispru- 
dence, and hundreds of law 
review articles in fifty-one 
law reviews. 


Priced at only $7.50 it received 
instant demand. -:- If you have 
not ordered your copy of this 
book send us your order today. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 
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The Congress 
in the year 


1948 


The whole nation is in a watchful mood as the Congress 
(which reconvened January 6th) deliberates on many vital 


questions, domestic and international. 


Bills affecting every individual — those in “high places” 


and the humblest citizen — are being considered. 





When clients ask You how these fed- 9 


eral laws affect Them — where can 


@ you turn for the answer € 











Thousands of your fellow lawyers rely upon 


” Congressional Service” 


—an integral part of the popular U.S. Code Annotated. 
It keeps them fully informed, as to Laws, Legislative 
History, Committee Reports, Proclamations, Executive 


Orders and Regulations. 


Edited and Published by West Publishing Co. and Edward Thompson Co. 


For Sale by 


Vernon Law Book Co., Kansas City 6, Mo. 











Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy”’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


ee 


Barney L. Allis, President Frank L. Ripple, Manager 














Give me plenty of HOT WATER 
and I feel like a KING! 


THE AUTOMATIC GAS WATER HEATER SUPPLIES PLENTY 
OF HOT WATER TO KEEP YOU FEELING FIT! 


The automatic GAS water heater is 
a real pal when it comes to supplying 
plenty of hot water for all your needs. 
It doesn’t have to be told either! It’s 
always ready with all the hot water you 
want ... WHEN YOU WANT IT! 


Gas water heaters are now available. 
See them at your favorite gas appliance 
dealers or on the sales floor of The Gas 
Service Company. 


Tut Gas Stavics Co. 





ADVERTISING 








The pitcher is the umpire, too. He'll call his own pitches -—and what kind of a 
ball game will that be? 


We have the same situation in our business. Government — which regulates the 
electric companies — is in competition with them! 


The electric companies recognize their public obligation to supply continuous and 
dependable service. They have provided America with the most and the best electric 
service in the world. Electric rates have been lowered steadily until today the average 
family gets twice as much electricity for its money as it did 20 years ago. 


Yet today government sets up politically managed electric agencies, and runs them 
by a different set of rules. They receive subsidies, pay little or no interest on money 
they borrow, pay no Federal taxes. 


If it can sell electricity on this basis, government can sell anything else the 
same wayl 


We believe that the people who work in our companies, as well as the people 
who have invested their savings in them, deserve the same protection from political 
attack that most other people still enjoy. When the umpire plays, too, should he call 
his own pitches? 


It is to your benefit to know the facts about your electric service, and to ours 
to have you know them. That's why this advertisement is published by America's 
BUSINESS-managed, tax-paying ELECTRIC LIGHT AND POWER COMPANIES. 


KANSAS i ELECTRIC COMPANY 


Llectricity is Cheaper 
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Appearance io Me 


ARROW SHIRTS 


£5 HE Place To Go For The 
Brands You Know! 


KNOX HATS 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





roe lhe nanan Is Always Out! 


You a real welcome and genuine friendliness awaits you 
at S y~ 1 - Topeka 's newest and finest hotel. 


* 300 Modern attractive °* Convenient, Easy to find 
rooms Location 


e dis Coadisioned Coffee °* Reasonable, moderate rates 


p and Dining Room * Complete Banquet and Ball 
* Garage and Theatre in a Facilities — Roof 
connection 


HOTEL JAYHAWK TOPEKA 

















ADVERTISING 








The moment you step into 
the Hotel Lassen lobby in Wichita you 
are conscious of the restful surround- 
ings, and refreshing humidity- 
controlled atmosphere of this 
friendly hotel. We assure you, 
your visit with us will be a pleosont 
and comfortable one. 


NEW MODERN YOU HAVE NEVER BREATHED SUCH HEALTHFUL 


PURIFIED AIR. IT'S HUMIDITY AND TEMPERATURE 
CONTROLLED THE YEAR "ROUND. 


AIR CONDITIONING 
SUMMER AND WINTER 





For a Snack or Between-Meal Refreshment 


vst THE TRAIL oman aye 


OPEN 24 s@ers £7 eae DAY 











We are less crowded 
FRIDAY, SATURDAY 
and SUNDAY 


Pian Your 
Visit to 
Wichita 
on Weekends 
If Possible 


ae 
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Air-conditioned guest rooms, 
coffee shop, ball room, com- 
mittee rooms, convention hall 


WALTER 
SCHIMMEL 


He w- unider SCHIMMEL Darecticn; 








